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summary:  The  Federal  Railroad 
Administration  (FRA)  has  revised  its 
“Procedures  for  Considering 
Environmental  Impacts"  to  comply  with 
new  regulations  of  the  Council  on 
Environmental  Quality  (CEQ)  and  new 
procedures  of  the  Department  of 
Transportation  DOT).  The  revised  FRA 
procedures  are  published  here  in  their 
entirety,  and  hereby  supersede  the  FRA 
procedures  published  on  March  16, 1979. 
FOR  FURTHER  INFORMATION: 

Principal  Attorney:  William  R.  Fashouer, 
Office  of  Chief  Counsel,  Federal 
Railroad  Administration,  Washington, 
D.C.  20590;  (202)  426-7737. 

Principal  Policy  Person;  Marilyn  W. 
Klein,  O^ice  of  Policy  and  Program 
Development,  Federal  Railroad 
Administration,  Washington,  D.C.  20590; 
(202) 426-9662. 

SUPPLEMENTARY  INFORMATION:  FRA 

originally  published  its  “Procedures  for 
Considesing  Environmental  Impacts"  on 
March  16. 1979  (44  FR  16062),  in 
accordance  with  the  then-applicable 
Department  of  Transportation 
environmental  procedures  established 
by  DOT  Order  5610.1B.  At  that  time, 
new  regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  (“NEPA")  had 
recently  been  issued  by  CEQ  (43  FR 
55978,  November  29, 1978.  40  CFR  Parts 
1500-1508),  with  an  effective  compliance 
date  of  July  30, 1979.  The  new  CEQ 
regulations  required  certain  procedural 
revisions  to  DOT  Order  5610.1B  and  to 
FRA’s  procedures.  The  Department 
issued  proposed  DOT  Order  5610.1C  on 
May  31. 1979  (44  FR  31341).  The  final 
DOT  Order  5610.1C  was  published  on 
October  1. 1979  (44  FR  56420).  FRA 
proposed  revisions  to  its  own 
procedures  on  July  9, 1979  (44  FR  40174), 
consistent  with  both  the  new  CEQ 
regulations  and  the  proposed  DOT 
Order.  In  FRA’s  view,  the  proposed 
revisions  did  not  significantly  modify 
the  substantive  requirements  of  its 
March  16, 1979,  procedures.  FRA  has 
made  minor  changes  for  clarity  in  these 
final  procedures,  based  on  informal 
suggestions  from  within  the  Department 
and  from  the  Council  on  Environmental 
Quality  (CEQ),  FRA  has  also  made 


several  changes  in  response  to 
comments  received  &om  the 
Environmental  Protection  Agency  (EPA) 
and  the  New  York  Department  of 
Transportation  (NYDOT).  These 
changes  are  described  below  in  a 
section-by-section  analysis. 

Authority. — At  EPA’s  request,  the 
Noise  Control  Act  of  1972  has  been 
added  to  the  list  of  relevant  statutes.  In 
response  to  NYDOT’s  comment  that  the 
reader  should  be  able  to  identify  which 
“various  Executive  Orders,  regulations 
and  guidelines"  are  covered  by  these 
procedures,  that  reference  now  reads 
“and  certain  Executive  Orders, 
regulations,  and  guidelines  cited  in  this 
Order”.  . 

Definitions. — NYDOT  questioned  why 
“renewals  and  reapprovals"  of 
previously  assessed  FRA  actions  should 
be  considered  FRA  actions  subject  to 
these  procedures.  In  including  “renewals 
and  reapprovals”  FRA  was  merely 
incorporating  language  from  DOT  Order 
5610.1C.  On  closer  examination, 
however,  it  became  apparent  that  FRA 
programs  do  not  normally  involve 
renewals  or  reapprovals.  Therefore  this 
language  has  been  deleted. 

Actions  Covered. — ^This  section  has 
been  modified  to  include  some 
additional  categorical  exemptions  in 
subsection  (c).  Subsections  (c)(12)  and 
(c)(13)  relating  speciffcally  to  leases  of 
the  Alaska  Railroad  have  been  added  in 
response  to  comments  received  from  the 
Alaska  Railroad.  The  exemption  in 
(c)(13)  applies  only  if  the  lease  renewal 
or  new  lease  contains  provisions  which 
preclude  any  changes  in  the  existing 
uses  of  the  property  prior  to  completion 
of  any  required  environmental 
document,  and  authorize  the  Alaska 
Railroad  to  rescind  the  lease  on  the 
basis  of  the  environmental  review. 
Subsection  (c)(14)  has  been  added  to 
provide  for  emergency  situations  where 
it  is  necessary  to  immediately  and 
temporarily  replace  a  rail  facility  which 
has  been  destroyed  or  severely  damaged 
by  a  natural  disaster  or  similar 
occurrence.  Subsection  (c)(15)  has  been 
added  to  cover  operating  assistance 
provided  to  recipients  under  authority 
other  than  Section  5  of  the  DOT  Act 
covered  in  exemption  (c)(8).  Comment  is 
invited  on  those  particular  provisions 
which  will  not  become  final  until  July  16, 
1980. 

This  section  has  also  been  modiffed  to 
include  a  new  subsection  (d)  “Other 
Actions  Excluded  in  Accordance  with 
CEQ  Regulations".  This  subsection 
includes  three  categories  of  actions — 
reports  to  the  Interstate  Commerce 
Commission  on  expedited  merger 
proceedings,  Amtrak  quarterly  funding 
grants,  and  enforcement  of  safety 


regulations — which  were  previously 
included  as  categorical  exclusions.  CEQ 
pointed  out  that  these  are  not  true 
categorical  exclusions  because  they  may 
result  in  significant  environmental 
impacts;  however,  they  are  properly 
excluded  for  other  reasons. 

Subsection  (e)  “Criteria  for  Exclusion 
of  Actions"  has  been  modified  in 
accordance  with  CEQ  Regulations  to 
reflect  that  classes  of  FRA  action  may 
be  excluded  by  application  of  the 
criteria  outlined  in  that  subsection.  In 
addition,  the  Office  of  Chief  Counsel,  in 
coordination  with  other  FRA  offices, 
will  annually  review  action  taken  under 
subsection  (e)  to  determine  if  additions 
should  be  made  to  the  actions 
categorically  excluded  in  subsection  (c). 

In  response  to  comments  by  NYDOT, 
FRA  has  made  several  minor  changes. 
The  word  “exclusion"  has  been 
substituted  for  “exemption"  to  be 
consistent  with  terminology  used  in  the 
CEQ  regulations.  FRA  has  also  added  a 
sentence  to  subsection  (b)  to  recognize 
that  there  is  no  need  to  obtain  legal 
clearance  on  an  action  which  is  clearly 
excluded  under  subsections  (c)  and  (d). 
Actions  which  are  not  clearly  excluded 
are  planning  activities,  changes  in  plans, 
maintenance  work,  Alaska  Railroad 
leases,  emergency  repairs,  and  operating 
assistance  provided  to  recipients  under 
authority  other  than  Section  5  of  the 
DOT  Act.  These  activities  will  require 
legal  clearance.  NYDOT  was  concerned 
that  such  clearance  would  result  in 
delay  and  unnecessary  paperwork. 
Finally,  FRA  has  accepted  NYDOT’s 
comment  that  there  is  no  requirement 
that  a  Programmatic  or  site  specific  EIS 
must  always  be  preceded  by  an 
environmental  assessment.  'There  may 
be  times  when  a  decision  to  prepare  an 
EIS  will  have  already  been  made  and  no 
environmental  assessment.is  necessary. 
The  procedures  have  been  changed  to 
reflect  this. 

EPA  suggested  that  the  first  criterion . 
for  an  exclusion  in  subsection  (e) 
(formerly  subsection  (d))  should  omit  the 
word  “likely”.  While  FRA  agrees  that 
the  criterion  is  met  only  if  the  action  is 
not  environmentally  controversial,  a 
value  judgment  is  involved  in  making  a 
determination  of  environmental 
controversy;  therefore,  FRA  has  changed 
the  word  “likely"  to  “judged”. 

Citizen  Involvement. — NYDOT 
correctly  pointed  out  that  a  notice  of 
intent  to  start  the  scoping  process  must 
be  published  in  the  Federal  Register  for 
all  actions  requiring  an  EIS  and  not  just 
when  an  action  has  national 
significance,  as  was  indicated  in  the 
proposed  procedures.  Subsection  (b)(2) 
has  been  changed  to  reflect  this. 
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Environmental  Assessment. — ^This 
section  has  been  retitled 
“Environmental  Assessment  Process” 
and  the  text  reorganized  accordingly. 
This  change  was  in  response  to  a 
number  of  NYDOT  comments  which 
indicated  that  the  procedures  did  not 
adequately  distinguish  between  the 
environmental  assessment,  which  lor 
purposes  of  CEQ  1506.9  is  a  document, 
and  the  process  that  leads  up  to  the 
development  of  the  document.  The 
rewrite  incorporates  this  distinction  and 
emphasizes  that  the  depth  of  analysis 
throughout  the  environmental 
assessment  process  is  dependent  on  the 
level  of  documentation  required. 

EPA  suggested  that  mitigation 
measures  should  be  more  explicitly 
addressed  at  the  environmental 
assessment  stage.  Section  10(b)  has 
been  changed  to  require  identification  of 
mitigation  measures  that  would  be 
included  as  part  of  each  alternative 
under  consideration.  Language  in 
Section  10(b)(16)  has  been  changed  in 
order  to  be  consistent  with  the 
Community  Conservation  Guidance 
developed  by  the  Department  of 
Housing  and  Urban  Development  to 
implement  the  President’s  Urban  Policy. 

Finding  of  No  Significant  Impact 
(FONSI). — In  response  to  a  NYDOT 
comment,  subsection  (i)  now  indicates 
that  the  FONSI  shall  include  the 
environmental  assessment.  FRA  finds 
the  CEQ  regulations  clear  on  this  point, 
but  in  order  to  avoid  any  chance  of 
confusion,  the  reference  has  been 
incorporated  into  the  procedures.  For 
consistency  with  DOT  procedures,  the 
requirement  that  a  copy  of  the  FONSI  on 
a  legislative  proposal  be  sent  to  the 
applicable  committee  has  been  dropped. 

4(f)  Determination. — In  response  to  a 
concern  raised  by  CEQ,  FRA  has  revised 
this  section  and  others,  where 
appropriate,  to  make  it  clear  that  the  4(f) 
determination  shall  be  integrated  into 
the  EIS  or  a  FONSI  required  for  the 
project,  but  may  stand  alone  for  those 
projects  classified  as  categorical 
exclusions  which  use  4(f)  protected 
properties. 

Environmental  Impact  Statement. — 
NYDOT  suggested  that  FRA  change 
subsection  (e)  “Changes  and 
supplements"  to  state  that  if  a 
supplemental  final  EIS  is  found  to  be 
necessary,  then  it  should  not  be 
necessary  to  process  it  as  a  draft  EIS. 
FRA  disagrees  with  this  comment.  If  a 
significant  change  in  environmental 
impacts  or  significant  new  information 
is  sufficient  to  require  additional 
documentation,  the  public  and  other 
federal  agencies  should  be  afforded  the 
chance,  through  the  draft  EIS  process,  to 
comment  on  these  changes.  NYDOT 


suggested  that  the  FRA  Procedures  state 
that  a  FONSI  may  be  a  legitimate 
outcome  of  a  draft  EIS  in  certain 
instances.  While  there  may  be  an 
unusual  and  exceptional  ca^e  where  a 
draft  EIS  may  terminate  in  a  FONSI,  we 
do  not  see  the  need  for  providing  for 
such  a  procedure  as  a  part  of  the  normal 
EIS  process.  NYDOT  stated  that  a  list  of 
preparers  should  be  included  in  the  EIS 
as  required  by  CEQ  1502.17.  Section  14 
specifically  refers  to  the  requirements  of 
CEQ  1502.11  through  1502.18.  Sections 
14(a)  through  (u)  are  in  addition  to  those 
requirements.  Modification  has  been 
made  to  the  language  of  section 
14(m)(16)  in  accordance  with  the 
Community  conservaton  Guidance. 

Effective  Date. — A  new  section  16 
“Effective  Date"  has  been  added  in 
response  to  NYDOT’s  concern  over 
what  happens  to  documents  already  in 
preparation  at  the  time  these  procedures 
become  effective.  It  is  FRA’s  intent  that, 
to  the  extent  practicable,  all  documents 
after  July  30, 1979  shall  comply  with  the 
CEQ  regulations  and  these  procedures. 
On  the  other  hand,  it  is  not  FRA’s  intent 
that  documents  already  substantially 
complete  at  the  time  of  the  effective 
date  of  these  procedures  be  reprocessed 
or  rewritten  merely  to  conform  to  these 
procedures.  For  instance,  if  a  draft  EIS  is 
substantially  gomplete,  and  a  scoping 
meeting  was  not  previously  held,  it 
would  not  be  necessary  to  delay 
completion  of  the  document  until  such  a 
meeting  is  held,  further,  if  the  draft  EIS 
was  filed  by  July  30, 1979,  the  final  EIS 
will  be  prepared  under  the  March  16. 
1979,  procedures,  provided  that  if  the 
final  EIS  is  not  filed  with  EPA  by  July  30, 
1981,  these  procedures  shall  apply. 

EFFECTIVE  DATE:  Date  of  publication 
except  that  section  4(c)12-15  shall  not 
be  effective  for  30  days  after  the  date  of 
publication. 

Issued  in  Washington.  D.C.,  June  6. 1980. 
John  M.  Sullivan, 

Federal  Railroad  Administrator. 

Federal  Railroad  Administration — Procedures 
for  Considering  Environmental  Impacts 

Table  of  Contents 

Sec. 

1  Purpose. 

2  Authority. 

3  Definitions. 

4  Actions  covered. 

5  Timing. 

6  Joint  actions. 

7  Applications. 

8  Consultants. 

9  Citizen  involvement. 

10  Environmental  assessment  process. 

11  Finding  of  no  significant  impact. 

12  4(f)  Determinations. 

13  Environmental  impact  statement. 


40855 


14  Contents  of  an  environmental  impact 
statement. 

15  Record  of  decision. 

16  Elective  date.  ; 

1.  Purpose 

This  Order  establishes  procedures  for 
the  assessment  of  environmental 
impacts  of  actions  and  legislation 
proposed  by  the  Federal  Radroad 
Administration  (FRA)  and  for  the 
preparation  and  processing  of 
documents  based  on  such  assessments. 
This  Order  supplements  CEQ 
regulations  (43  FR  55978,  November  29. 
1978,  40  CFR  Parts  1500-1508. 
hereinafter  “CEQ  1500")  and 
Department  of  Transportation  (DOT) 
Order  5610.1C  (44  FR  56420,  October  1. 
1979).  Although  only  certain  portions  of 
the  CEQ  regulations  or  DOT  Order  are 
specifically  referenced  in  these 
Procedures,  the  unreferenced  portions 
also  apply. 

2.  Authority 

This  Order  implements  the 
requirements  of  section  20  of  DOT  Order 
5610.1C.  This  Order  establishes 
procedures  for  compliance  by  the  FRA 
with  the  National  Environmental  Policy 
Act  (42  U.S.C.  4321  et  seq.,  hereinafter 
“NEPA”),  especially  section  102(2)(C)  of 
that  Act  (42  U.S.C.  4332(2)(C)):  section 
4(f)  of  the  Department  of  Transportation 
Act  (49  U.S.C.  1653(f),  hereinafter  the 
“DOT  Act’’);  section  106  of  the  National 
Historic  Preservation  Act  (16  U.S.C. 
470(f)):  section  309(a)  of  the  Clean  Air 
Act  (42  U.S.C.  7609(a)):  section  307(c)(2) 
of  the  Coastal  Zone  Management  Act 
(16  U.S.C.  1456(c)(2)):  section  2(a)  of  the 
Fish  and  Wildlife  Coordination  Act  (16 
U.S.C.  662(a)):  section  7  of  the 
Endangered  Species  Act  (16  U.S.C. 

1536):  the  Noise  Control  Act  of  1972  (42 
U.S.C.  4901  et  seq.y,  and  certain 
Executive  Orders,  regulations,  and 
guidelines  cited  in  this  order  which 
relate  to  environmental  assessment  and 
environmental  documentation. 

3.  Deftnitions 

The  definitions  contained  within  CEQ 
1508  apply  to  this  Order.  Additional  or 
expanded  definitions  are  as  follows: 

(a)  Administrator.  “Administrator" 
means  the  Federal  Railroad 
Administrator. 

(b)  A-95.  “A-95’’  refers  to  the  State 
and  areawide  clearinghouses 
established  by  Office  of  Management 
and  Budget  Circular  A-95. 

(c)  ARR.  “ARR"  means  the  Alaska 
Railroad. 

(d)  CEQ  “CEQ”  means  the  Council  on 
Environmental  Quality. 

(e)  EIS  “EIS”  means  an  Enviaonmental 
Impact  Statement. 
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(f)  EPA  ‘TPA”  means  the  U.S. 
Environmental  Protection  Agency. 

(g)  FONSI  "FONSI”  means  a  Finding 
of  No  Significant  Impact 

(h)  4(f)-Protected  Properties.  These 
are  any  publicly-owned  land  from  a 
public  park,  recreation  area,  or  wildlife 
and  waterfowl  refuge  of  national.  State 
or  local  significance  as  determined  by 
the  Federal,  State,  or  local  officials 
having  jurisdiction  thereof,  or  any  land 
fh)m  an  historic  site  of  national.  State, 
or  local  significance  as  so  determined  by 
such  ofHcials  within  the  meaning  of 
section  4(f)  of  the  DOT  Act  (49  U.S.C. 
1653(f)). 

(i)  4(f)  Determination.  This  is  a  report 
which  must  be  prepared  prior  to  the 
Federal  Railroad  Administrator's 
approval  of  any  FRA  action  which 
requires  the  use  of  any  4(f)-protected 
properties.  This  report  documents  both 
the  supporting  analysis  and  the  finding 
required  by  section  4(f)  of  the  DOT  Act 
(49  U.S.C.  1653(f)),  that  (1)  there  is  no 
feasible  and  prudent  alternative  to  the 
use  of  such  land,  and  (2)  the  proposed 
FRA  action  includes  all  possible 
planning  to  minimize  harm  to  such  park, 
recreational  area,  wildlife  and 
waterfowl  refuge,  or  historic  site 
resulting  from  such  use. 

(j)  FRA  Action.  This  is  an  action  taken 
by  the  Federal  Railroad  Administrator 
or  his  or  her  delegate.  FRA  actions 
include  grants,  loans,  financing  through 
redeemable  preference  shares  and  loan 
guarantees,  contracts,  purchases,  leases, 
construction,  research  activities, 
rulemaking,  regulatory  actions, 
approvals,  certifications,  and  licensing. 
FRA  actions  also  include  actions  only 
partially  funded  by  FRA.  FRA  actions 
also  include  FRA-sponsored  proposals 
for  legislation  and  favorable  reports  on 
proposed  rail-related  legislation,  but  do 
not  include  responses  to  Congressional 
requests  for  reports  on  pending 
legislation  or  appropriation  requests. 

(k)  FRA  Program  Office.  This  is  an 
office  within  FRA  which  has  been 
delegated  the  authority  to  administer  a 
particular  FRA  action  or  program  and 
which  therefore  bears  primary 
responsibility  for  performing 
environmental  assessments  and 
preparing  environmental  documents  in 
compliance  with  this  Order.  Examples  of 
FRA  program  offices  are  the  Northeast 
Corridor  Project  Office,  the  Office  of 
National  Freight  Assistance  Programs, 
the  Office  of  Ral  Passenger  Programs, 
the  Office  of  State  Assistance  Programs, 
The  Alaska  Railroad,  the  Office  of 
Safety,  the  Office  of  Research  and 
Development,  the  Transportation  Test 
Center,  the  Minority  Business  Resource 
CentM'  and  the  five  Regional  Offices. 


(1)  P.-20  “P-20”  refers  to  the  Office  of 
Environment  and  Safety  within  the 
Department  of  Transportation. 

4.  Actions  Covered 

(a)  General  Rule.  The  requirements  of 
sections  5  through  15  of  these 
Procedures  shall  apply  to  all  FRA 
actions  which  are  determined  to  be 
major  FRA  actions  in  accordance  with 
this  section. 

(b)  Major  FRA  Actions.  A  major  FRA 
action  for  purposes  of  this  Order  is  any 
FRA  action  which  does  not  come  within 
one  of  the  classes  of  actions 
categorically  or  otherwise  excluded  in 
subsections  (c),  (d)  or  (e)  of  this  section. 
The  FRA  program  office  shall  consult 
with  the  Office  of  Chief  Counsel  (or,  in 
the  case  of  the  ARR,  with  the  Chief 
Counsel  of  the  ARR)  before  determining 
that  an  FRA  action  is  not  a  major  FRA 
action  under  subsections  (c)(3),  (c)(6), 

(c)(ll),  (c)(13),  (c)(14),  and  (c)(15).  Any 
determination  that  an  FRA  action  is  not 
a  major  FRA  action  based  on  the 
application  of  the  criteria  in  subsection 
(e)  of  this  section  shall  be  made  in 
writing  by  the  program  office  and 
reviewed  for  legal  sufficiency  by  the 
Office  of  Chief  Counsel  (or  in  the  case  of 
the  ARR,  by  the  Chief  Counsel  of  the 
ARR).  The  Chief  Counsel  of  the  ARR 
shall  afterwards  inform  the  Office  of 
Chief  Counsel  of  action  taken  under 
subsection  (e).  The  Office  of  Chief 
Counsel  will,  in  coordination  with  other 
FRA  offices,  annually  review  actions 
taken  under  this  subsection  to  determine 
whether  additions  should  be  made  to 
the  classes  of  action  excluded  in 
subsection  (c). 

(c)  Actions  Categorically  Excluded. 
Certain  classes  of  FRA  actions  have 
been  determined  to  be  categorically 
excluded  from  the  requirements  of  this 
Order  as  they  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  In 
extraordinary  circumstances,  a  normally 
excluded  action  may  have  a  potentially 
significant  environmental  effect  because 
it  does  not  satisfy  one  or  more  of  the 
criteria  in  subsection  (e)  of  this  section. 
In  such  case  the  program  office  shall 
prepare  the  necessary  environmental 
assessment  and  follow  the  appropriate 
FONSI  or  EIS  process  for  that  action. 

The  following  classes  of  FRA  actions 
are  categorically  excluded: 

(1)  Administrative  procurements  (e.g. 

for  general  supplies)  and  contracts  for 
personal  services;  \ 

(2)  Personnel  actions; 

(3)  Financial  assistance  or 
procurements  for  planning  or  design 
activities  which  do  not  commit  the  FRA 
cs  its  applicants  to  a  particular  course  of 
action  affectii^  the  environment; 


(4)  Technical  or  other  minor 
amendments  to  existing  FRA 
regulations; 

(5)  Internal  orders  and  procedures  not 
required  to  be  published  in  the  Federal 
Register  under  the  Administrative  = 
Procedure  Act,  5  U.S.C.  552(a)(1); 

(6)  Changes  in  plans  for  an  ERA 
action  for  which  an  environmental 
document  has  been  prepared,  where  the 
changes  would  not  alter  the 
environmental  inqiacts  of  the  action; 

(7)  Rulemakings  issued  under  section 
17  of  the  Noise  Control  Act  of  1972,  42 
U.S.C.  4916; 

(8)  State  rail  assistance  grants  under 
section  5  of  the  DOT  Act  (49  U.S.C.  1654) 
for  rail  service  continuation  payments 
and  acquisition,  as  defined  in  49  CFR 
266; 

(9)  Guarantees  of  certificates  for 
working  capital  under  the  Emergency 
Rail  Services  Act  (45  U.S.C.  661  et  seq.); 

(10)  Hearings,  meetings,  or  public 
affairs  activities; 

(11)  Maintenance  of:  existing  railroad 
equipment;  track  and  bridge  structures; 
electrification,  communication, 
signalling,  or  security  facilities;  stations; 
maintenance-of-way  and  maintenance- 
of-equipment  bases;  and  other  existing 
railroad-related  facilities.  For  purposes 
of  this  exemption  “maintenance”  means 
work,  normally  provided  on  a  periodic 
basis,  which  does  not  change  the 
existing  character  of  the  facility,  and 
may  include  work  characterized  by 
other  terms  under  specific  FRA 
programs; 

(12)  Existing  leases  of  the  ARR;  lease 
renewals  of  the  ARR  that  do  not  involve 
a  significant  change  in  the  use  of  the 
property; 

(13)  Lease  renewals  involving  a 
significant  change  in  the  use  of  the 
property  and  new  leases  of  the  ARR  that 
(i)  preclude  any  changes  in  existing  use 
of  the  property  until  any  required 
environmental  document  is  approved 
and  (ii)  authorized  the  ARR  to  rescind  a 
lease  on  the  basic  of  the  environmental 
review; 

(14)  Temporary  replacement  of  an 
essential  rail  facility  if  repairs  are 
commenced  immediately  after  the 
occurrence  of  a  natural  disaster  or 
catastrophic  failure;  and 

(15)  Operating  assistance  to  a  railroad 
to  continue  existing  service  or  to 
increase  service  to  meet  demand,  where 
the  assistance  will  not  result  in  a  change 
in  the  effect  on  the  environment. 

(d)  Other  Actions  Excluded  in 
Accordance  with  CBQ  Regulations.  The 
following  classes  of  actions  have  been 
determined  to  be  actions  not  covered  by 
NEPA  as  defined  in  CEQ  1500.6  and 
1508.18(a): 
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(1)  Reports  to  the  Interstate 
Commerce  Commission  as  required  by 
the  Interstate  Commerce  Act^(49'U.S.C. 
11350)  on  expedited  merger  proceedings. 
These  reports  are  excluded  because 
they  must  be  filed  with  the  Commission 
within  a  very  limited  time  frame,  which 
would  make  compliance  with.NEPA 
impossible.  In  addition  the  reports  are  ,, 
required  by  status  (49  U.Si.C.  113Sp{b^3)) 
to  contain  information  on  tthe 
environmental  impact  of  the  proposed 
transaction  and  of  alternative  choices  of 
action. 

(2)  Operating  and  capital  grants  to 
Amtrak  under  section  601  of  the  Rail 
Passenger  Service  Act,  as  amended,  (45 
U.S.C.  601).  These  grants  are  excluded 
because  NEPA  does  not  apply  to 
requests  for  appropriations  and  FRA  has 
no  discretion  to  withhold  these  grants  at 
the  quarterly  funding  stage  if  they  are  in 
accordance  with  the  spending  plan 
approved  by  Congress.  Furthermore, 

FRA  has  no  control  over  the  subsequent 
use  of  such  funds. 

(3)  Enforcement  of  safety  regulatmns, 
including  issuance  of  emergency  orders. 

(e)  Criteria  for  Exclusion  of  Actions. 

A  class  of  FRA  action  not  excluded 
under  the  subsections  (c)  and  (d)  of  this 
section  may  nevertheless  be  excluded 
from  the  requirements  for  "major  FRA 
actions"  in  this  Order  if  it  satisfies  all  of 
the  following  criteria: 

(1)  The  action  is  not  judged  to  be 
environmentally  controversial  from  the 
point  of  view  of  people  living  within  the 
environment  affected  by  the  action  or 
controversial  with  respect  to  the 
availability  of  adequate  relocation 
housing; 

(2)  The  action  is  not  inconsistent  with 
any  Federal,  State,  or  local  law, 
regulation,  ordinance,  or  judicial  or 
administrative  determination  relating  to 
environmental  protection; 

(3)  The  action  will  not  have  any 
significant  adverse  impact  on  any 
natural,  cultural,  recreational,  or  scenic 
environment(s)  in  which  the  action  takes 
place,  or  on  the  air  or  water  quality  or 
ambient  noiselevels  of  such 
environment(s): 

(4)  The  action  will  not;  use  4(f)- 
protected  properties;  adversely  affect 
properties  under  sectionl06  of  the 
National  Historic  Preservation  Act; 
involve  new  construction  located  in  a 
wetlands  area;  or  affect  a  base 
floodplain; 

(5)  The  action  will  not  cause  a 
significant  short- , or  long-term  increase 
in  traffic  congestion,  or  other  significant 
adverse  environmental  impact  on  any 
mode  of  transportation; 

(6)  The  action  is  not  an  integral  part  of 
a  program  of  actions  which,  when 
considered  separately,  would  not  be 


classified  as  major  FRA  actions,  but 
when  considered  together  would  be  so 
classified;  and 

(7)  Environmental  assessment  or 
documentation  is  not  required  by  any 
Federal  law,  regulation,  guideline,  order, 
or  judicial  or  administrative 
determination  other  thUh  this  Order. 

(f)  Class  of  Actions.'  A  ' general  class  of 
major  FRA  actions,  or  a  general  class  of 
Federally-related  actions  at  least  one  of 
which  is  a  major  FRA  action,  may  be 
covered  by  a  single  environmental 
assessment  and  subsequent 
documentation  where  the  environmental 
impacts  of  all  the  actions  (and  their 
alternatives)  are  substantially  similar. 

(g)  Progranrmatic.  Actions. 

(1)  A  programmatic  FRA  action, 
consisting  of  a  group  of  FRA  actions  or  a 
broad  action  composed  of  elements 
which  are  themselves  FRA  actions  but 
where’  no  single  action  would  be  taken 
except  in  conjunction  with  the  other 
related  actions,  shall  be  treated  as  a 
separate  major  FRA  action  for  purposes 
of  this  Order.  Decisions  on  related  rail 
facilities,  e.g.  connecting  lines  Of  a 
railroad  or  consolidations,  should 
normally  be  considered  a  programmatic 
action. 

(2)  A  programmatic  environmental 
document  should  identify  program  level 
alternatives  and  assess  the  program¬ 
wide  environmental  impacts.  To  the 
extent  information  is  available,  it  should 
also  identify  the  alternatives  to  and 
impacts  of  component  FRA  actions 
within  the  program,  and  the  implications 
on  alternative  transportation  systems. 

(3)  Where  a  programmatic 
environmental  document  has  been 
prepared,  the  FRA  program  office  shall 
examine  each  component  FRA  action 
making  up  the  program  to  determine,  in 
accordance  with  subsection  (b)  of  this 
section,  whether  the  component  action 
is  a  major  FRA  action,  which  has  not 
been  assessed  in  the  programmatic 
document. 

(4)  For  any  component  action  which 
constitutes  a  major  FRA  action,  the 
program  office  shall  prepare  such 
additional  environmental 
documentation  as  may  be  required'by 
this  Order,  unless  the  documentation 
prepared  for  the  programmatic  action 
satisfies  the  requirements  of  this  Order 
for  the  component  FRA  action.  In 
preparing  the  site  specific  or  component 
action  documentation,  the  program 
office  shall  reference  and  summarize  the 
programmatic  document  and  shall  limit 
the  discussion  to  the  unique  alternatives 
to  and  impacts  of  the  site  specific  or 
component  action. 


5.  Timing 

(a)  General.  In  general  the  possible 
environmental  effects  of  an  FRA  action 
must  be  considered  at  the  earliest 
possible,  time  along  with  technical  and 
economic  studies.  For  purpose  of 
designating  major  decision  points.  'FRA 
actions  can  be  broken  into  three  broad 
categories: 

(1)  “Applications  for  Funding”  Which 
include  grants,  cooperative  agreements, 
loan  guarantees,  and  financing  through 
redeemable  preference  shares.  ' 

(2)  “FRA  Initiated  Actions"  which 
include  proposed  legislation, 
rulemakings,  and  R  &  D  activities. 

(3)  "Direct  FRA  Projects”  which 
include  the  planning  and  building  of 
Federal  works  such  as  the  Northeast 
Corridor  Improvement  Project,  or  the 
acquisition,  use  and  disposal  of  Federal 
land  and  real  property. 

(b)  Applications  for  Funding. 
Appropriate  environmental 
documentation  shall  be  commenced  no 
later  than  immediately  after  the 
application  is  received.  (CEQ  1502.5{b». 
Ibe  FONSI  or  EIS,  as  appropriate,  shall 
be  completed  prior  to  a  decision  by  the 
Administrator  on  the  approval  of  the 
application  and  shall  accompany  the 
application  through  the  decision-making 
process.  In  the  event  the  Administrator 
disapproves  of  an  application  prior  to 
'the  completion  of  the  FONSI  or  EIS,  the 
FONSI  or  EIS  need  only  be  completed  if 
the  disapproval  is  based  on 
environmental  grounds. 

(c)  FRA  Initiated  Actions.  Appropriate 
environmental  documentation  shall  be 
commenced  concurrently  with  any 
planning  for  the  action.  The  FONSI  or 
EIS  shall  be  completed  prior  to  a 
decision  by  the  Administrator  to 
implement  an  action  and  shall 
accompany  the  proposed  legislation, 
rulemaking  or  R  &  D  package  through 
the  decision-making  process. 
Implementation  includes  publication  of 
a  notice  of  proposed  rulemaking, 
submission  of  proposed  legislation  to 
the  Office  of  Management  and  Budget, 
or  procurement  of  an  outside  consultant 
or  in-house  start  up  of  the  R  &  D  project. 

(d)  Direct  FRA  Projects.  Appropriate 
environmental  documentation  shall  be 
commenced  at  the  feasibility  analysis 
stage.  (CEQ  1502.5(a)).  Where  a 
programmatic  document  has  been 
prepared,  the  environmental  document 
for  each  component  action  not 
adequately  addressed  in  the 
programmatic  document  will  be 
prepared  along  with  design  studies.  The 
FONSI  or  EIS  shall  be  completed  prior, 
to  a  construction  decision  and  circulated 
to  the  Administrator  as  part  of  the 
decision-making  process. 
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6.  loint  Actions 

(a)  Joint  Effort.  Where  one  or  more 
Federal  agencies  together  with  FRA 
either  co-sponsor  an  action,  or  are 
directly  involved  in  an  action  through 
funding,  licenses,  or  permits,  or  are 
involved  in  a  group  of  actions  directly 
related  because  of  functional 
interdependence  or  geographical 
proximity  or  both,  or  are  involved  in  a 
single  program,  the  FRA  program  office 
shall  seek  to  join  all  such  agencies  in 
performing  a  single  joint  environmental 
assessment  and  in  preparing  necessary 
environmental  documentation. 
Consistent  with  the  requirements  of 
CEQ  1506.2  and  1506.5  an  applicant 
shall,  to  the  fullest  extent  possible,  serve 
as  a  joint  lead  agency  if  the  applicant  is 
a  State  agency  or  local  agency,  and  the 
proposed  action  is  subject  to  State  or 
local  requirements  comparable  to  NEPA. 

(b)  Lead  Agency.  Where  the  FRA  joins 
with  one  or  more  other  Federal  agencies 
in  the  performance  of  an  enviromental 
assessment  and  in  the  preparation  of 
environmental  documentation,  all 
agencies  should  agree  to  designate  a 
single  “lead  agency”  to  supervise  the 
effort.  Any  request  by  FRA  for  CEQ 
resolution  of  lead  agency  designation 
(CEQ  1501.5(e))  shall  be  made  only  after 
consultation  with  the  Office  of  Chief 
Counsel  and  notiHcation  to  P-20.  Where 
FRA  has  the  primary  Federal 
responsibility,  the  program  office  will 
act  as  the  lead  agency  in  accordance 
with  CEQ  1501.6(a).  The  lead  agency 
should  consult  with  the  other 
participating  agencies  to  ensure  that  the 
joint  effort  makes  the  best  use  of  areas 
of  jurisdiction  and  of  special  expertise 
of  the  participating  agencies,  that  the 
views  of  participating  agencies  are 
considered  in  the  course  of  the 
environmental  assessment  and 
documentation  process,  and  that  the 
substantive  and  procedural 
requirements  of  all  participating 
agencies  are  met.  Requests  for  lead 
agency  designation  by  other  parties 
should  be  made  to  the  Office  of  Policy 
and  Program  Development,  which  will 
advise  the  appropriate  program  office 
and  the  Office  of  Chief  Counsel. 

(c)  Cooperating  Agency.  The  FRA  is 
responsible  for  substantive  and 
procedural  compliance  with 
environmental  laws,  orders,  and 
regulations.  Where  the  FRA  is  a 
cooperating  agency  of  a  joint  effort  of 
environmental  assessment  and 
documentation,  the  FRA  program  office 
shall  perform  the  functions  stated  in 
CEQ  1501.6(b)  and  review  the  work  of 
the  lead  agency  to  ensure  that  its  work 
product  will  satisfy  the  requirements  of 
the  FRA  under  this  Order.  The  program 


office  may  enter  into  a  memorandum  of 
understanding  with  the  lead  agency 
substituting  the  lead  agency’s  content 
requirements  for  those  in  sections  ll(i) 
and  14(a)-(u).  If  the  lead  agency  is 
another  component  of  DOT,  the  4(f) 
content  requirements  in  section  12(d) 
may  also  be  substituted.  For  every  major 
FRA  actions,  however,  the  review  and 
approval  responsibilities  of  this  Order 
must  be  met  for  any  final  environmental 
document. 

7.  Applicants 

(a)  General.  Each  applicant  for  FRA 
financial  assistance  or  other  major  FRA 
action  may  be  requested  to  perform  an 
environmental  assessment  of  the 
proposed  FRA  action  and  to  submit 
documentation  of  that  assessment  with 
the  application.  An  applicant  may  also 
be  requested  to  submit  a  proposed  draft 
EIS  or  proposed  FONSI  in  connection 
with  the  application,  or  to  act  as  a  joint 
lead  agency  if  the  applicant  is  a  State 
agency  with  state-wide  jurisdiction  or  is 
a  State  or  local  agency,  and  the 
proposed  action  is  subject  to  a  State 
requirement  comparable  to  NEPA. 

(b)  Cross  References.  As  of  the  date  of 
this  Order,  the  following  FRA 
regulations  deal  with  die  responsibilities 
of  applicants  to  submit  envirorunental 
documentation  with  their  applications: 

(1)  Financial  assistance  for  railroad 
passenger  terminals  under  subsection 
4(i)  of  the  DOT  Act,  as  amended  (49 
U.S.C.  1653(i)):  49  CFR  256.11(c)(9)  (for 
Demonstration  Funds)  and  49  CFR 
256.11(d)(5)  (for  Preservation  Funds). 

(2)  Financial  assistance  for  facilities 
rehabilitation  and  improvement  under 
section  505  of  the  Railroad 
Revitalization  and  Regulatory  Reform 
Act  of  1976,  as  amended  (the  ‘‘4R  Act”) 
(45  U.S.G.  825):  49  CFR  258.7(a)(8)  and 
Appendix  to  49  CFR  Part  258. 

(3)  Financial  assistance  for  the 
acquisition  or  rehabilitation  and 
improvement  of  facilities  or  equipment 
or  to  develop  or  reestablish  new 
railroad  facilities  under  section  511  of 
the  4R  Act  (45  U.S.C.  831):  49  CFR 
260.7(a)(12). 

(4)  Assistance  to  States  for  rail  service 
under  section  5  of  the  DOT  Act  (49 
U.S.C.  1654):  49  CFR  Part  266. 

(c)  Information  Required.  Where  an 
applicant  is  required  to  submit 
environmental  documentation,  the  FRA 
program  office  shall  assist  the  applicant 
by  specifying  the  types  and  amounts  of 
information,  consistent  with  this  Order 
and  the  published  regulations,  if  any, 
under  which  the  application  is  being 
made.  The  program  office  shall  work 
with  potential  applicants  early  in  the 
process  to  assist  in  the  development  of 


information  responsive  to  sections  10 
through  14  of  this  Order. 

(d)  Premature  Act  by  Applicant.  The 
FI^  program  office  shall  inform  an 
applicant  that  the  applicant  may  not 
take  any  major  action,  in  expectation  of 
approval  of  the  application,  prior  to 
completion  of  the  environmental 
docunientation  process  by  the  FRA  as 
required  by  this  Order. 

(e)  Applicant’s  Use  of  Consultants.  An 
applicant  may  use  consultants  in  the 
performance  of  an  environmental 
assessment  and  in  the  preparation  of 
proposed  environmental  documents, 
subject  to  approval  of  the  selected 
consultant  by  the  program  office. 

(f)  FRA  Responsibility.  The  FRA  is 
responsible  for  substantive  and 
procedural  compliance  with 
environmental  laws,  orders,  and 
regulations,  and  cannot  delegate  this 
responsibility  to  applicants.  The 
program  office  shall  solicit  comments 
from  the  state  and  areawide  A-95 
clearinghouses  on  the  environmental 
consequences  of  any  grant  application. 
The  FRA  program  office  that  processes 
an  application  shall  make  its  own 
evaluation  of  the  environmental  issues 
raised  by  fte  appHoation.  The  program 
office  shall  review  environmental 
documentation  submitted  in  connection 
with  an  application  to  insure  that  it 
satisfies  the  requirements  of  this  Order. 
An  environmental  document  may  be 
accepted  by  an  FRA  program  office  after 
such  review  and  shall  then  be 
considered  to  have  been  prepared  by 
that  office  for  purposes  of  sections  10 
through  15  of  this  Order.  When 
necessary  to  perform  such  review,  the 
program  office  shall  seek  the  advice  of 
the  Office  of  Policy  and  Program 
Development  and  of  the  Office  of  Chief 
Counsel. 

8.  Consultants 

(a)  General.  An  FRA  program  office 
may  use  consultants  in  the  performance 
of  ei.vironmental  assessments  and  in  the 
preparation  of  environmental 
documents. 

(b)  Conflicts  of  Interest.  An  FRA 
program  office  shall  exercise  care  in 
selecting  consultants,  and  in  reviewing 
their  work,  to  ensure  that  their  analysis 
is  complete  and  objective.  Contractors 
shall  execute  a  disclosure  statement 
prepared  by  the  program  office, 
specifying  that  they  have  no  financial  or 
other  interest  in  the  outcome  of  the 
project.  Such  a  statement  shall  not  be 
required  for  on-going  FRA  actions  for 
which  a  final  Programmatic  EIS  has 
been  approved  and  a  contract  has  been 
entered  into  prior  to  the  effective  date  of 
this  Order. 
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(c)  FRA  Responsibility.  The  FRA  is 
responsible  for  substantive  and 
procedural  compliance  with 
environmental  laws,  orders,  and 
regulations,  and  cannot  delegate  this 
responsibility  to  consultants.  The  FRA 
program  office  that  contracts  with  a 
consultant  shall  make  its  own 
evaluation  of  the  environmental  issues 
raised  by  the  proposed  action.  The 
program  office  shall  review  any 
assessments  performed  and  any 
documents  prepared  by  a  consultant  to 
ensure  that  they  satisfy  the 
requirements  of  this  Order.  When 
necessary  to  the  performance  of  its 
review,  the  program  office  shall  seek  the 
advice  of  the  Office  of  Policy  and 
Program  Development  and  of  the  Office 
of  Chief  Counsel  (or,  in  the  case  of  ARR, 
of  the  Chief  Counsel  of  the  ARR).  An 
environmental  document  accepted  by  an 
FRA  program  office  pursuant  to  this 
section  shall  be  considered  to  have  been 
prepared  by  that  office  for  purposes  of 
sections  10  through  15  of  this  Order. 

9.  Citizen  Involvement 

(a)  Policy.  Citizen  involvement  is 
encouraged  at  every  stage  of  the 
environmental  assessment  of  a  proposed 
FRA  action. 

(b)  Procedures.  After  an  FRA  program 
office  has  made  the  decision  to  prepare 
a  draft  EIS,  the  program  office  shall 
implement  the  following  procedures: 

(1)  Develop,  in  cooperation  with  the 
FRA  Public  Affairs  Office,  a  list  of 
interested  parties,  including  Federal, 
regional.  State,  and  local  authorities, 
environmental  groups,  individuals,  and 
business,  public  service,  education, 
labor,  and  community  organizations. 

The  “List  of  Federal  Agencies  and 
Federal-State  Agencies  with  Jurisdiction 
by  Law  or  Special  Expertise  on 
Environmental  Quality  Issues", 
published  by  CEQ,  should  be  consulted. 

(2)  Publish  a  notice  of  intent  in 
Federal  Register,  in  accordance  with 
CEQ  1501.7  and  1508.22  and  notify 
directfy  those  officials,  agencies, 
organizations,  and  individuals  with 
particular  interest  in  the  proposal. 

(3)  Circulate  the  draft  EIS  to 
interested  parties  and  to  depositories, 
such  as  public  libraries,  together  with  an 
invitation  to  comment  on  draft  EIS.  Such 
circulation  should  comply  with  OMB 
Circular  A-95. 

(4)  Publicize  the  availability  of  the 
draft  EIS  by  press  release,  in 
coordination  with  the  FRA  Public 
Affairs  Officer,  by  advertisement  in 
local  newspapers  of  general  circulation, 
or  by  other  suitable  means.  EPA  will 
normally  publish  such  notice  in  the 
Federal  Register.  If  one  or  more 
alternative  includes  significant 


encroachment  on  a  floodplain,  the  notice 
shall  make  reference  to  that  fact. 

(5)  If  necessary  or  desirable,  as 
determined  in  consulatation  with  the 
Office  of  Chief  Counsel  (or,  in  the  case 
of  the  ARR,  with  the  Chief  Counsel  of 
the  ARR],  using  the  criteria  in  CEQ 
1506.6(c).  hold  a  hearing  or  hearings  on 
the  draft  EIS.  If  a  hearing  is  held,  the 
draft  EIS  shall  be  made  available  at  « 
least  30  days  prior  to  the  hearing. 

(6)  Respond  to  all  responsible 
comments  in  the  final  EIS  in  accordance 
with  section  13  (c)  (11)  of  this  Order  and 
provide  copies  of  the  final  EIS  to  all  who 
commented  on  the  draft. 

(c)  List  of  Contacts:  Interested  persons 
can  get  information  on  the  FRA 
environmental  process  and  on  the  status 
of  EIS’s  issued  by  the  FRA  from:  Office 
of  Policy  and  Program  Development, 
Federal  Railroad  Administration,  400  7th 
Street,  S.W.,  Washington,  D.C.  20590; 
telephone  (202)  426-9682.  The  Office  of 
Policy  and  Program  Development  will 
contact  the  appropriate  program  office  if 
additional  information  is  required. 

10.  Environmental  Assessment  Process 

(a)  Policy.  The  process  of  considering 
the  environmental  impacts  assessment 
of  a  proposed  major  FRA  action  should 
be  begun  by  or  under  the  supervision  of 
the  FRA  program  office  at  the  earliest 
practical  time  in  the  planning  process 
for  the  proposed  action  and  shall  be 
considered  along  with  technical  and 
economic  studies.  To  the  fullest  extent 
possible,  steps  to  comply  with  all 
environmental  review  laws  and 
regulations  shall  be  undertaken 
concurrently. 

(b)  Scope:  The  process  of  considering 
environmental  impacts  should  begin  by 
identifying  all  reasonable  alternatives  to 
the  proposed  action,  including  “no 
action"  and  including  mitigation 
measures  not  incorporated  into  the 
design  of  the  proposed  action.  It  is 
entirely  proper  that  the  number  of 
alternatives  being  considered  should 
decrease  as  the  environmental 
consideration  process  proceeds  and  as 
analysis  reveals  that  certain  alternatives 
would  in  fact  be  unreasonable.  The 
relevant  environmental  impacts  of  all 
alternatives  should  be  identified  and 
discussed,  including  both  beneficial  and 
adverse  impacts;  impacts  which  are 
direct,  indirect,  and  cumulative;  and 
impacts  of  both  long  and  short-term 
duration;  and  mitigation  measures  that 
would  be  included  for  each  alternative 
Federal,  State,  and  local  authorities,  and 
to  the  extent  necessary,  with  the  public, 
should  be  begun  at  the  earliest 
practicable  time.  The  following  aspects 
of  potential  environmental  impact 
should  be  consider^: 


(1)  Air  quality; 

(2)  Water  quality; 

(3)  Noise  and  vibration; 

(4)  Solid  waste  disposal; 

(5)  Ecological  system; 

(6)  Impacts  on  wetland  areas; 

(7)  Impacts  on  endangered  species  or 
wildlife; 

(8)  Flood  hazards  and  floodplain 
management; 

(9)  Coastal  zone  management; 

(10)  Use  of  energy  resources; 

(11)  Use  of  other  natural  resources, 
such  as  water,  minerals,  or  timber; 

(12)  Aesthetic  and  design  quality 
impacts; 

(13)  Impacts  on  transportation:  of  both 
passengers  and  freight:  by  all  modes, 
including  the  bicycle  and  pedestrian 
modes;  in  local,  regional,  national,  and 
international  perspectives:  and  including 
impacts  on  traffic  congestion; 

(14)  Possible  barriers  to  the  elderly 
and  handicapped; 

(15)  Land  use,  existing  and  planned; 

(16)  Impacts  on  the  socioeconomic 
environment,  including  the  number  and 
kinds  of  available  jobs,  the  potential  for 
community  disruption  and  demographic 
shifts,  the  need  for  and  availability  of 
relocation  housing,  impacts  on 
commerce,  including  existing  business 
districts,  metropolitan  areas,  and  the 
immediate  area  of  the  alternative,  and 
impacts  on  local  government  services 
and  revenues; 

(17)  Public  health; 

(18)  Public  safety,  including  any 
impacts  due  to  hazardous  materials; 

(19)  Recreational  opportunities; 

(20)  Locations  of  historic, 
archeological,  architectural,  or  cultural 
signiffcance,  including,  if  applicable, 
consultation  with  the  appropriate  State 
Historic  Preservation  Officer(s); 

(21)  Use  of  4(f)-prolected  properties; 
and 

(22)  Construction  period  impacts. 

(c)  Depth.  The  environmental 

consideration  process  should  seek  to 
quantify  each  impact  identified  as 
relevant  to  the  proposed  action  and  to 
each  alternative.  Such  quantification 
should  properly  develop,  over  the  course 
of  the  environmental  impact  process, 
from  a  rough  order-of-magnitude 
estimate  of  impact  to  finer  and  more 
precise  measurements.  The  depth  of 
analysis  of  each  impact  should  be 
guided  by  the  following  factors: 

(1)  The  likely  significance  of  the 
impact; 

(2)  The  magnitude  of  the  proposed 
action  or  an  alternative  action; 

(3)  Whether  the  impact  is  beneficial  or 
adverse;  and 

(4)  Whether  and  to  what  extent  the 
impact  has  been  assessed  in  a  prior 
environmental  document. 
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[d]  Environmental  Assessment.  An 
environmental  assessment  shall  be 
prepared,  in  accordance  with  CEQ 
1508.9,  prior  to  all  major  FRA  actions. 

The  environmental  assessment  shall  be 
used  to  determine  the  need  to  prepare 
either  a  FONSI  or  an  EIS  for  the 
proposed  action,  in  accordance  with 
subsection  (e)  of  this  section.  An 
environmental  assessment  need  not  be 
prepared  as  a  separate  document  where 
the  program  o^ice  or  an  applicant  has 
already  decided  to  prepare  an  EIS  for 
the  proposed  action.  Evidence  of 
consultation  with  appropriate  Federal, 
State,  and  local  authorities  is  especially 
desirable  as  a  part  of  the  environmental 
assessment.  The  program  office  is 
encouraged  to  seek  the  advice  of  the 
Office  of  Policy  and  Program 
Development  and  of  the  Office  of  Chief 
Counsel  (or,  in  the  case  of  the  ARR,  of 
the  Chief  Counsel  of  the  ARR)  as  to  the 
sufficiency  of  the  environmental 
assessment. 

(e)  Determination  Based  on  the 
Environmental  Assessment.  On  the 
basis  of  the  environmental  assessment 
the  FRA  program  office  shall  determine: 
whether  the  proposed  action  will  or  will 
not  have  a  foreseeable  significant 
impact  on  the  quality  of  the  human 
environment;  whether  or  not  the 
proposed  action  will  use  4(f)-protected 
properties;  whether  or  not  the  proposed 
action  will  occur  in  a  wetlands  area;  and 
whether  or  not  the  proposed  action  will 
occur  in  a  base  flood  plain.  In  making 
these  four  determinations,  the  program 
office  shall  seek  the  advice  of  the  Office 
of  Chief  Counsel  (or,  in  the  case  of  the 
ARR,  of  the  Chief  Counsel  of  the  ARR) 
and  shall  inform  this  advisory  office  of 
the  ultimate  determinations.  Based  on 
these  four  determinations,  the  program 
office  shall  take  action  in  accordance 
with  paragraphs  (1)  through  (4)  below, 
as  applicable: 

(1)  If  the  FRA  program  office 
determines  that  the  proposed  action  will 
not  have  a  foreseeable  significant 
impact,  the  program  office  shall  compile 
that  determination  and  its  supporting 
documentation  into  a  FONSI  and 
proceed  in  accordance  with  section  11  of 
this  Order. 

(2)  If  the  program  office  determines 
that  there  is  a  foreseeable  significant 
impact,  it  shall  begin  the  scoping 
process  (CEQ  1501.7)  and  proceed  to 
prepare  a  draft  EIS  in  accordance  with 
sections  9  and  13  of  this  Order. 

(3)  If  the  program  office  determines 
that  the  proposed  action  contemplates 
using  4(n-protected  properties,  it  shall 
proceed  in  accordance  with  section  12  of 
this  Order. 

(4)  If  the  program  office  determines 
that  the  proposed  action  will  occur  in  a 


wetlands  area  or  in  base  floodplain,  the 
program  office  shall  comply  with 
subsection  14(n)(6)  or  (8)  of  this  Order, 
as  applicable.  If  a  FONSI  is  prepared, 
the  reference  in  (6)  and  (8)  to  final  EIS 
should  be  read  as  reference  to  the 
FONSI. 

11.  Finding  of  No  Significant  Impact 

(a)  General.  A  FONSI  shall  be 
prepared  for  all  major  FRA  actions  for 
which  an  environmental  impact 
statement  is  not  required,  as  determined 
in  accordance  with  section  10(e)  of  this 
Order. 

(b)  Decisionmaking  on  the  Proposed 
Action.  No  decision  shall  be  made  at 
any  level  of  authority  of  the  FRA  to 
commit  the  FRA  or  its  resources  to  a 
major  FRA  action  for  which  a  FONSI 
must  be  prepared  until  a  FONSI 
covering  the  action  has  been  prepared 
and  approve^  in  accordance  with  this 
section. 

(c)  Staff  Responsibilites. 

(1)  A  FONSI,  when  required,  shall  be 
prepared  by  the  FRA  program  office  and 
shall  be  signed  by  the  official  heading 
that  office.  The  program  office  shall 
forward  a  copy  to  the  Office  of  Policy 
and  Program  Development  and  a  copy  to 
the  Office  of  Chief  Counsel. 

(2)  When  requested  by  the  program 
office,  the  Office  of  Policy  and  Program 
Development  shall  review  the  FONSI 
and  shall  advise  the  program  office  of 
the  consistency  of  the  FONSI  with  FRA 
policies  and  programs. 

(3)  The  Office  of  Chief  Counsel  shall 
review  every  FONSI  and  shall  advise 
the  program  office  in  writing  as  to  the 
legal  sufficiency  of  the  FONSI. 

(4)  After  complying  with  subsection 

(d)(2)  of  this  section,  the  program  office 
shall  submit  the  FONSI  to  the 
Administrator  concurrently  with  the 
advice  obtained  from  the  Office  of 
Policy  and  Program  Development,  when 
applicable,  and  from  the  Office  of  Chief 
Counsel. 

(5)  A  FONSI  may  become  final  only 
upon  approval  by  the  Administrator. 
Title  V  program  actions  do  not  require  a 
separate  approving  endorsement  by  the 
Administrator,  where  his  signature  on 
the  formal  financial  assistance 
agreement  approves  the  entire 
agreement  package  including  the  finding 
of  no  significant  environmental  impact. 

(d)  Coordination. 

(1)  Normally  an  approved  FONSI 
need  not  be  coordinated  in  advance 
outside  the  FRA,  but  a  notice  of 
availability  shall  be  provided  to  the  A- 
95  state  and  areawide  clearinghouses 
for  the  affected  area  upon  final 
approval,  and  copies  of  the  FONSI  shall 
be  made  available  to*  the  public,  to  a 


Government  agency,  or  to  Congress 
upon  request  at  any  time. 

(2)  When  the  proposed  action  is,  or  is 
closely  similar  to,  one  which  normally 
requires  an  EIS  as  identified  in  section 
13(a)  of  this  Order,  or  when  the  nature 
of  the  proposed  action  is  one  without 
precedent,  the  program  office  shall 
provide  a  copy  of  the  proposed  FONSI 
to  the  Office  of  the  Assistant  Secretary 
for  Policy  and  International  Affairs,  and 
the  proposed  FONSI  shall  be  made 
available  to  the  public  for  a  period  of 
not  less  than  30  days  before  the  FONSI 
is  finally  approved  and  the  action  is 
implemented. 

(e)  Determinations.  A  4(f) 
determination,  prepared  according  to 
section  12  of  this  C3rder,  may  be  required 
for  a  proposed  FRA  action  even  though 
an  EIS  is  not  required.  If  so,  the  4(f) 
determination  shall  be  prepared 
concurrently  with  and  integrated  with 
the  FONSI  for  purposes  of  the  review 
process. 

(f)  Representations  of  Mitigation. 
Where  a  FONSI  has  represented  that 
certain  measures  would  be  taken  to 
mitigate  adverse  environmental  impacts 
of  an  action,  the  FRA  program  office 
shall  monitor  the  action  and,  as 
necessary,  take  steps  to  enforce  the 
implementation  of  such  measures. 

Where  applicable,  the  FRA  program 
office  shall  include  appropriate 
mitigation  measures  as  a  condition  to 
financial  assistance  and  as  a  provision 
of  contracts.  The  program  office  shall, 
upon  request,  inform  cooperating  or 
commenting  agencies  on  progress  in 
carrying  out  mitigation  measures  they 
proposed  and  which  were  adopted  by 
FRA,  and  shall  also,  upon  request,  make 
available  to  the  public  the  results  of 
relevant  monitoring. 

(g)  Changes  and  Supplements.  Where, 
in  the  development  of  an  FRA  action  for 
which  a  FONSI  was  prepared,  a 
significant  change  is  made  which  would 
alter  environmental  impacts,  or  where 
significant  new  information  becomes 
available  regarding  the  environmental 
impacts  of  such  an  FRA  action,  the  FRA 
program  office  shall  prepare  an 
environmental  assessment  in  order  to 
determine  whether,  because  of  the 
changes  or  the  new  information,  the 

» proposed  action  will  or  will  not  have  a 
foreseeable  significant  impact  on  the 
quality  of  the  human  environment.  In 
making  this  determination,  the  program 
office  shall  seek  the  advice  of  the  Office 
of  Chief  Counsel  (or,  in  the  case  of  the 
ARR,  of  the  Chief  Counsel  of  the  ARR). 
If,  because  of  the  change  or  the  new 
information,  the  proposed  action  will 
have  a  forseeable  significant  impact  on 
the  quality  of  the  human  environment, 
the  program  office  shall  prepare  a  draft 
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EIS  and  proceed  in  accordance  with 
sections  9  and  13  of  this  order.  If  not,  the 
program  office  shall  prepare  an 
appropriate  supplement  to  the  original 
FONSI. 

(h)  Contents  of  a  FONSI.  A  FONSI 
shall  include  the  environmental 
assessment  in  accordance  with  CEQ 
1508.13.  There  shall  be  no  prescribed 
format  for  FONSI’s.  A  FONSI  shall 
contain  the  following: 

(1)  Identification  of  the  document  as  a 
FONSI; 

(2)  Identification  of  the  U.S. 
Department  of  Transportation,  Federal 
Railroad  Administration; 

(3)  The  title  of  the  action,  including,  if 
applicable,  identification  of  the  action 
as  a  legislative  proposal; 

(4)  The  FRA  program  office  which 
prepared  the  document; 

'  (5)  The  month  and  year  of 

preparation  of  the  document; 

(6)  The  name,  title,  address,  and 
phone  number  of  the  person  in  the 
program  office  who  should  be  contacted 
to  supply  further  information  about  the 
document; 

(7)  A  list  of  those  persons  or 
organizations  assisting  the  FRA  program 
office  in  the  preparation  of  the 
document; 

(8)  A  description  of  the  proposed 
action; 

(9)  A  description  of  the  alternatives 
considered. 

(10)  Environmental  effects; 

(11)  To  the  extent  necessary  and 
practicable,  evidence  of  compliance 
with  all  applicable  environmental  laws, 
e.g.,  a  copy  of  letters  from  the  State 
Historic  Preservation  Officer  and  the 
Advisory  Council  on  Historic 
Preservation  Officer  and  the  Advisory 
Council  on  Historic  Preservation; 

(12)  A  discussion  of  mitigation 
measures  that  will  be  used; 

(13)  A  conclusion  that  the  proposed 
action  will  have  no  foreseeable 
significant  impact  on  the  quality  of  the 
human  environment;  and 

(14)  Signature  and  date  indicating  the 
approval  of  the  Administrator  required 
by  subsection  (c)  of  this  section. 

12. 4(f)  Determinations 

(a)  General  The  program  office  shall 
obtain  the  approval  of  the  Administrator 
for  a  4(f)  determination  before  any  FRA  * 
action  is  taken  which  proposes  to  use 
4(f)-protected  properties.  The  4(f) 
determination  shall  be  prepared 
concurrently  with  and  shall  be 
integrated  with  either  a  FONSI  or  an 
environmental  impact  statement,  or  for 
those  projects  classified  as  categorical 
exclusions,  in  a  separate  Section  4(f) 
determination. 

(b)  Staff  Responsibilities. 


(1)  The  FRA  program  office  shall 
determine  whether  or  not  a  proposed 
action  contemplates  the  use  of  4(f)- 
protected  properties.  The  program  office 
shall  seek  the  advice  of  the  Office  of 
Chief  Counsel  (or,  inHhe  case  of  the 
ARR,  of  the  Chief  Counsel  of  the  ARR) 
in  making  this  determination. 

(2)  If  it  is  determined  that  the 
proposed  action  would  use  4(f)- 
protected  properties,  the  FRA  program 
office  shall  initiate  consultations  on  the 
proposed  action  with  the  Department  of 
the  Interior  and,  if  appropriate,  with  the 
Departments  of  Housing  and  Urban 
Development  and  of  Agriculture.  If  State 
or  locally-owned  property  is  involved, 
the  program  office  should  also  consult 
with  the  appropriate  State  or  local 
authorities. 

(3)  The  FRA  program  office  shall 
incorporate  into  its  environmental  - 
assessment  of  the  proposed  action  an 
analysis  of  whether  or  not  there  are  any 
feasible  and  prudent  alternatives  to  the 
proposed  use  of  4(f)-protected  properties 
and  of  all  possible  planning  measures 
which  could  be  taken  to  minimize  harm 
to  such  4(f)-protected  properties 
resulting  from  such  use. 

(4)  If  the  program  office  determines  on 
the  basis  of  its  analysis  that  there  is  no 
feasible  and  prudent  alternative  to  the 
use  in  the  proposed  action  of  4(f)- 
protected  properties,  it  shall  prepare  a 
4(f)  determination  for  the  action.  The 
document  shall  evidence  consultation 
with  the  Department  of  the  Interior  and, 
where  applicable,  with  the  Departments 
of  Housing  and  Urban  Development  and 
of  Agriculture.  The  program  office  shall 
forward  a  copy  of  the  4(f)  determination 
to  the  Office  of  Policy  and  Program 
Development  and  a  copy  to  the  office  of 
Chief  Counsel  as  part  of  the  appropriate 
FONSI  or  EIS  or  as  a  separate  document 
for  those  projects  classified  as 
categorical  exclusions. 

(5)  When  requested  by  the  program 
office,  the  Office  of  Policy  and  Program 
Development  shall  review  the  4(f) 
determination  and  shall  advise  the 
program  office  as  to  the  consistency  of 
the  4(f)  determination  with  FRA  policies 
and  programs. 

(6)  The  Office  of  Chief  Counsel  shall 
review  every  4(f)  determination  and 
shall  advise  the  program  office  in 
writing  as  to  the  legal  sufficiency  of  the 
4(f)  determination. 

(7)  Prior  to  submission  to  the 
Administrator  of  a  4(f)  determination 
which  is  included  in  a  final  EIS,  the 
program  office  shall  transmit  two  copies 
of  the  document  to  the  Office  of  the 
Assistant  Secretary  of  Transportation 
for  Policy  and  International  Affairs  for 
their  concurrence  and  the  concurrence 
of  the  Office  of  the  General  Counsel. 


(8)  The  program  office  shall  submit 
the  4(f)  determination  to  the 
Administrator  concurrently  with  the 
advice  obtained  from  the  Office  of 
Policy  and  Program  Development,  when 
applicable,  and  fi-om  the  Office  of  Chief 
Counsel. 

(9)  A  4(f)  determination  may  become 
final  only  upon  approval  by  the 
Administrator. 

(c)  Representations  of  Mitigation. 
Where  a  4(f)  determination  has 
represented  that  certain  measures 
would  be  taken  to  implement  the 
planning  to  minimize  harm  to  4(f)- 
protected  properties,  the  FRA  program 
office  shall  monitor  the  action  and,  as 
necessary,  take  steps  to  enforce  the 
implementation  of  such  measures. 

Where  applicable,  the  FRA  program 
office  shall  include  appropriate 
mitigation  measures  as  a  condition  to 
financial  assistance  and  as  a  provision 
of  contracts. 

(d)  Contents  of  a  4(f)  Determination. 
There  shall  be  no  prescribed  format  for 
4(f)  determinations.  The  information 
required  by  Section  4(f)  should  normally 
be  incorporated  as  an  integral  part  of 
the  environmental  document  rather  than 
as  a  separate  section.  To  the  extent  not 
already  included  in  the  environmental 
document,  a  4(f)  determination  shall 
contain  the  following: 

(1)  Identification  of  the  document  as 
containing  a  4(f)  determination  made 
pursuant  to  section  4(f)  of  the 
Department  of  Transportation  Act,  49 
U.S.C.  1653(f); 

(2)  Identification  of  the  U.S. 
Department  of  Transportation,  Federal 
Railroad  Administration; 

(3)  The  title  of  the  action; 

(4)  The  program  office  which  prepared 
the  document; 

(5)  The  month  and  year  orpreparation 
of  the  document; 

(6)  A  description  of  the  proposed 
action  in  its  entirety; 

(7)  A  description  of  the  4(f)-protected 
properties  proposed  to  be  affected, 
including  information  about  their  size, 
uses,  patronage,  unique  qualities,  and 
relationship  to  other  lands  in  the  vicinity 
of  the  action;  and  an  explanation  of  the 
significance  of  the  properties  as 
determined  by  the  Federal,  State,  or 
local  officials  having  jurisdiction 
thereof; 

(8)  A  detailed  description  of  the  use 
which  the  FRA  action  proposes  to  make 
of  the  affected  4(f)-protected  properties; 

(9)  A  similarly  detailed  description  of 
every  reasonable  alternative  location, 
routing,  or  design  to  the  one  proposed, 
including  the  alternative  of  “no  action”. 
Each  description  should  analyze,  as 
appropriate,  the  technical  feasibility, 
cost  estimates  (with  figures  showing 
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percentage  differences  in  total  project 
costs],  the  possibility  of  community  or 
ecosystem  disruption,  and  other 
significant  environmental  impacts  of 
each  alternative,  so  as  to  evidence  that 
the  financial,  social,  or  ecological  costs 
or  adverse  environmental  impacts  of 
each  alternative  other  than  that 
proposed  would  present  unique 
problems  or  reach  extraordinary 
magnitudes; 

(10)  a  description  of  all  planning 
undertaken  to  minimize  harm  to  the  4(f)* 
protected  properties  from  the  proposed 
action.  This  should  include  a  description 
of  actions  which  will  be  taken  to 
mitigate  adverse  environmental  impacts, 
such  as  beautification  measures, 
replacement  of  land  or  structures  or 
their  equivalents  on  or  near  their 
existing  sitefs),  tunneling,  cut  and  cover, 
cut  and  fill,  treatment  of  embankments, 
planting,  screening,  installation  of  noise 
barriers,  or  establishment  of  pedestrian 
or  bicycle  paths; 

(11)  Evidence  of  concurrence  or  of 
efforts  to  obtain  concurrence  of  the 
public  official  or  officials  having 
jurisdiction  over  the  4(f)*protected 
properties  regarding  the  proposed  action 
and  the  planning  to  minimize  its  harm; 

(12)  In  a  FONSI  or  a  final  EIS, 
evidence  of  consultation  with  the 
Department  of  the  Interior  and,  where 
appropriate,  with  the  Departments  of 
Housing  and  Urban  Development  and  of 
Agriculture; 

(13)  In  a  FONSI  or  a  final  EIS,  a 
conclusion  that  there  is  no  feasible  and 
prudent  alternative  to  the  proposed  use 
of  4(f)>protected  properties  and  that  the 
proposal  includes  all  possible  planning 
to  minimize  harm  to  such  properties 
resulting  from  such  use;  and 

(14)  In  a  FONSI  or  a  final  EIS, 
signature  and  date  indicating  the 
approval  of  the  administrator  as 
required  by  subsection  (b)(9)  of  this 
section. 

13.  Environmental  Impact  Statement 

(a)  General.  The  FRA  shall  prepare 
and  include  a  final  EIS  in  every 
recommendation  on  proposals  for  major 
FRA  actions  significantly  affecting  the 
quality  of  the  human  environment,  as 
determined  in  accordance  with  section 
10  of  this  Order.  There  are  no  actions 
which  FRA  has  determined  always 
require  an  EIS;  however,  an  EIS  shall  be 
prepared  for  all  major  FRA  actions 
significantly  affecting  the  quality  of  the 
environment.  This  normally  includes 
any  construction  of  new  major  railroad 
lines  or  new  major  facilities  or  any 
change  which  will  result  in  a  significant 
increase  in  traffic. 

(b)  Decisionmaking  on  the  Proposed 
Action.  No  decision  shall  be  made  at 


any  level  of  FRA  to  commit  the  FRA  or 
its  resources  to  a  major  FRA  action  for 
which  an  EIS  must  be  prepared  until  the 
later  of  the  following  dates: 

(1)  thirty  (30)  days  after  a  final  EIS 
covering  die  action  has  been  submitted 
to  the  EPA,  as  measured  fixim  the  date 
the  EPA  publishes  a  notice  of  the  final 
EIS's  availability  in  the  Federal  Register: 
or 

(2)  ninety  (90)  days  after  a  draft  EIS 
has  been  made  available  to  the  public, 
as  measured  fi-om  the  date  the  ^A 
publishes  a  notice  of  the  draft  EIS’s 
availability  in  the  Federal  Register. 

The  FRA  program  office  may  seek  a 
waiver  to  shorten  these  time  limits  from 
the  EPA  for  compelling  reasons  of 
national  policy.  In  emergency 
circumstances,  alternative  arrangements 
can  be  made  through  CEQ.  Any 
proposed  waiver  of  time  limits  should  be 
requested  only  after  consultation  with 
the  Office  of  Chief  Counsel  which  will 
submit  the  request  through  P-20  to  EPA 
or  CEQ,  as  appropriate. 

(c)  Staff  Responsibilities  and  Timing. 

(1)  The  FRA  program  office  shall 
begin  the  preparation  of  a  draft  EIS  as 
soon  as  it  determines,  or  the 
environmental  assessment  performed  in 
accordance  with  section  10  or  11(h)  of 
this  Order  discloses,  that  the  proposed 
action  will  significantly  affect  the 
quality  of  the  human  environment. 

(2)  As  soon  as  a  decision  to  prepare  a 
draft  EIS  has  been  made,  if  FRA  is  the 
lead  or  only  agency,  the  program  office, 
in  consultation  with  the  Office  of  Chief 
Counsel,  shall  undertake  the  scoping 
process  identified  in  CEQ  1501.7. 

(3)  In  preparing  a  draft  EIS,  the 
program  office  shall  perform  such 
research  and  consultation  as  may  be 
required  in  accordance  with  section  14 
of  this  order  or  as  may  be  considered 
desirable  as  a  result  of  the  scoping 
process.  The  completed  draft  EIS  shall 
be  signed  by  the  head  of  the  program 
office.  The  program  office  shall  forward 
a  copy  to  the  Office  of  Policy  and 
Program  Development  and  a  copy  to  the 
Office  of  Chief  Counsel. 

(4)  When  requested  by  the  program 
office,  the  Office  of  Policy  and  Program 
Development  shall  review  the  draft  EIS 
and  shall  advise  the  program  office  in 
writing  as  to  the  consistency  of  the  draft 
EIS  with  FRA  policies  and  programs. 

(5)  The  Office  of  Chief  Counsel  shall 
review  every  draft  EIS  and  shall  advise 
the  program  office  in  writing  as  to  the 
legal  sufficiency  of  the  draft  EIS. 

(6)  The  program  office  shall  submit 
the  draft  HS  to  the  Administrator 
concurrently  with  the  advice  obtained 
from  the  Office  of  Policy  and  Program 
Development,  when  applicable,  and 
from  the  Office  of  Chief  Counsel. 


(7)  A  draft  EIS  may  be  formally 
released  outside  the  FRA  only  after 
approval  by  the  Administrator. 

(8)  The  program  office  shall  direct 
distribution  of  the  draft  EIS  as  follows: 
EPA  (five  copies);  the  Office  of  the 
Assistant  Secretary  of  Transportation 
for  Policy  and  International  Affairs  (two 
copies);  all  FRA  regional  offices; 
appropriate  DOT  Regional 
Representatives;  the  Office  of  Policy  and 
Program  Development;  the  Office  of 
Chief  Counsel;  all  Federal  agencies 
which  have  jurisdiction  by  law  or 
special  expertise  with  respect  to  the' 
environmental  impacts  of  the  proposed 
action;  State  and  regional 
clearinghouses  in  accordance  with  OMB 
Circular  A-95;  State  and  local 
government  authorities  and  public 
libraries  in  the  area  to  be  affected  by  the 
proposed  action;  and  all  other  interested 
parties  identified  during  the  preparation 
of  the  draft  EIS  pursuant  to  section 
9(b)(1)  of  this  Order. 

(9)  The  draft  EIS  shall  be  made 
available  for  public  and  agency 
comment  for  at  least  45  days  from  the 
Friday  following  the  week  the  draft  EIS 
was  received  by  EPA.  The  time  period 
for  comments  on  the  draft  EIS  shall  be 
specified  in  a  prominent  place  in  the 
document,  but  comments  received  after 
the  stated  time  period  expires  should  be 
considered  to  the  extent  possible. 

(10)  Where  a  public  hearing  is  to  be 
held  on  the  draft  EIS,  as  determined  in 
accordance  with  section  9(b)(5]  of  this 
Order,  the  draft  EIS  shall  be  made 
available  to  the  public  at  least  30  days 
prior  to  the  hearing. 

(11)  The  program  office  shall  consider 
all  comments  received  on  the  draft  EIS, 
issues  raised  through  the  citizen 
involvement  process,  and  new 
information,  and  shall  revise  the  text 
into  a  final  EIS  accordingly.  (See  CEQ 
1503.4).  If  the  proposed  final  EIS  is  not 
submitted  to  the  Administrator  within 
three  years  fi'om  the  date  of  the  draft 
EIS  circulation,  a  written  reevaluation  of 
the  draft  shall  be  prepared  to  determine 
if  the  draft  EIS  remains  applicable, 
accurate,  and  valid.  If  not,  a  supplement 
to  the  draft  EIS  or  a  new  draft  EIS  shall 
be  prepared  and  circulated  as  required 
by  paragraphs  (1)  through  (9)  of  this 
subsection.  If  the  draft  EIS  remains 
applicable,  accurate,  and  valid,  the  final 
EIS  shall  be  signed  by  the  head  of  the 
program  office  and  copies  forwarded  to 
the  Office  of  Policy  and  Program 
Development  and  the  Office  of  Chief 
Counsel. 

(12)  When  requested  by  the  program 
office,  the  Office  of  Policy  and  Program 
Development  shall  review  the  final  EIS 
and  shall  advise  the  program  office  in 
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writing  as  to  the  consistency  of  the  final 
EIS  with  FRA  policies  and  programs. 

(13)  The  Office  of  Chief  Counsel  shall 
review  every  final  EIS  and  shall  advise 
the  program  office  in  writing  as  to  its 
legal  sufficiency. 

(14)  The  program  office  shall  transmit 
two  copies  of  the  final  EIS  to  the  Office 
of  the  Assistant  Secretary  of 
Transportation  for  Policy  and 
International  Affairs  for  concurrence  by 
that  office.  The  final  EIS  may  be  deemed 
concurred  in  by  that  office  unless  that 
office  notifies  Ae  FRA  to  the  contrary 
within  two  weeks  or  if  the  decision 
whether  or  not  to  take  the  action  has 
been  reserved  to  the  Secretary  of 
Transportation,  as  provided  in  section 
11(a)  of  DOT  Order  5610.1C.  That  office 
shall  issue  appropriate  comments  if  it 
does  not  concur.  The  comments  must  be 
resolved  and  concurrence  obtained  prior 
to  submission  of  the  final  EIS  to  the 
Administrator. 

(15)  The  program  office  shall  submit 
the  final  EIS  to  the  Administrator 
concurrently  with  the  advice  obtained 
from  the  Office  of  Policy  and  Program 
Development,  when  applicable,  and  the 
Office  of  Chief  Counsel,  and  along  with 
any  comments  of  the  Assistant 
Secretary  of  Transportation  for  Policy 
and  International  Affairs. 

(16)  The  hnal  EIS  may  become  final 
only  upon  approval  by  the 
Administrator. 

(17)  After  approval  by  the 
Administrator,  the  program  offlce  shall 
direct  distribution  of  the  final  EIS  as 
follows:  EPA  (five  copies);  appropriate 
DOT  Regional  Representatives;  all  FRA 
regional  offices;  the  Office  of  Policy  and 
Program  Development;  the  Office  of 
Chief  Counsel;  State  and  local 
authorities  and  public  libraries  in  the 
area  affected  by  the  proposed  action; 
Federal  agencies  and  other  parties  who 
commented  substantively  on  the  draft 
EIS  in  writing  or  at  a  public  hearing;  and 
all  agencies,  organizations,  or 
individuals  requesting  copies. 

(18)  If  major  steps  toward 
implementation  of  the  proposed  action 
have  not  commenced,  or  a  major 
decision  point  for  actions  implemented 
in  stages  has  not  occurred,  within  three 
years  from  the  date  of  approval  of  the 
final  EIS,  a  written  reevaluation  of  the 
adequacy,  accuracy,  and  validity  of  the 
final  EIS  shall  be  prepared,  and  a  new 
or  supplemental  EIS  prepared,  if 
necessary.  If  major  steps  toward 
implementation  of  the  proposed  action 
have  not  occurred  within  the  time  frame, 
if  any,  set  forth  in  the  final  EIS,  or  within 
five  years  from  the  date  of  approval  of 
the  Hnal  EIS,  a  written  reevaluation  of 
the  adequacy,  accuracy,  and  validity  of 
the  final  EIS  shall  be  prepared,  and  a 


new  or  supplemental  EIS  prepared,  if 
necessary.  A  deoision  that  a  new  or 
supplemental  EIS  is  not  necessary  must 
be  processed  in  accordance  with 
paragraph  (14)  of  this  subsection  (c). 

(d)  Legislative  EIS.  Notwithstanding 
the  provisions  of  subsections  (b)  and  (c) 
of  this  section,  an  approved  draff  EIS 
covering  proposed  legislation  shall  be 
cleared  through  P-20.  An  approved  draft 
legislative  EIS  may  be  forwarded  to  the 
appropriate  Congressional  committee(s) 
up  to  30  days  later  than  the  proposed 
legislation.  If  a  final  EIS  is  prepared  as 
required  by  CEQ  1506.8(b)(2),  it  shall  be 
forwarded  to  the  appropriate 
Congressional  committee  as  soon  as  it 
becomes  available.  Comments  on  the 
draft  EIS  and  FRA’s  responses  thereto 
shall  be  forwarded  to  the  appropriate 
Congressional  committee(s). 

(e)  Changes  and  Supplements.  Where, 
in  the  development  of  an  FRA  action  for 
which  a  draft  or  final  EIS  has  been 
prepared,  a  significant  change  is  made 
which  would  alter  environmental 
impacts,  or  where  significant  new 
information  becomes  available 
regarding  the  environmental  impacts  of 
such  an  FRA  action,  the  FRA  program 
office  shall  prepare  an  appropriate 
supplement  to  the  original  draft  or  final 
EIS  for  that  portion  of  the  FRA  action 
affected.  Such  a  supplement  shall  be 
processed  in  accordance  with 
paragraphs  (3)  through  (17)  of  subsection 

(c)  of  this  section.  If  a  formal 
administrative  record  is  required  for  any 
FRA  action  for  which  a  supplemental 
EIS  is  prepared,  the  supplemental  EIS 
shall  be  introduced  into  the  formal 
administrative  record.  The  program 
office,  in  consultation  with  the  Office  of 
Chief  Counsel,  shall  determine  whether 
and  to  what  extent  any  portion  of  the 
proposed  action  is  unaffected  by  the 
planning  change  or  new  information. 
FRA  decisionmaking  on  portions  of  the 
proposed  action  having,  utility 
independent  of  the  affected  portion  may 
go  forward  regardless  of  the  concurrent 
processing  of  the  supplement 

(f)  Representations  of  Mitigation. 
Where  a  final  EIS  has  represented  that 
certain  measures  would  be  taken  to 
mitigate  the  adverse  environmental 
impacts  of  an  action,  the  FRA  program 
office  shall  monitor  the  action  and,  as 
necessary,  take  steps  to  enforce  the 
implementation  of  such  measures. 
Where  applicable,  the  FRA  program 
office  shall  include  appropriate 
mitigation  measures  as  a  condition  to 
financial  assistance  and  as  a  provision 
of  contracts.  The  program  office  shall, 
upon  request,  inform  cooperating  and 
commenting  agencies  on  progress  in 
carrying  out  mitigation  measures  they 
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proposed  and  which  were  adopted  by 
FRA  and  shall  also,  upon  request,  make 
available  to  the  public  the  results  of 
relevant  monitoring. 

(g)  4(f)  Determinations.  Where  a  4(f) 
determination  as  well  as  an  EIS  is 
required  for  a  proposed  FRA  action,  it 
shall  be  prepared  in  accordance  with 
Section  12  of  this  Order  and  shall  be 
integrated  with  the  draft  and  final  EIS. 

(h)  Contents  of  an  EIS.  The  specific 
contents  of  both  a  draft  and  final  EIS 
shall  be  prescribed  by  section  14  of  this 
Order.  Prescribed  format  for  or  page 
limitations  on  EIS's  shall  be  those  set 
out  in  CEQ  1502.7  and  1502.10.  An  EIS 
shall  be  prepared  so  as  to  focus  on  the 
significant  issues,  as  identified  by  the 
environmental  assessment  and  the 
process  of  public  comment,  and  so  as  to 
avoid  extraneous  data  and  discussion. 
The  text  of  an  EIS  should  be  written  in 
plain  language  comprehensible  to  a  lay 
person,  with  technical  material  gathered 
into  appendices. 

Graphics  and  drawings,  maps  and 
photographs  shall  be  used  as  necessary 
to  clarify  the  proposal  and  its 
alternatives.  The  sources  of  all  data 
used  in  an  EIS  shall  be  noted  or 
referenced  in  the  EIS. 

14.  Contents  of  an  Environmental  Impact 
Statement 

To  the  fullest  extent  possible,  the 
program  office  shall  prepare  draft 
environmental  impact  statements 
concurrently  with  and  intergrated  with 
environmental  impact  analyses  and 
related  studies  required  by  the  various 
environmental  review  laws  and 
Executive  Orders  listed  in  Subsection 
(n)  below. 

In  addition  to  the  requirements  of 
CEQ  1502.11  through  1502.18,  and 
subject  to  the  general  provisions  of 
section  13(h)  of  this  Order,  a  draft  or 
final  EIS  shall  contain  the  following: 

(a)  If  appropriate,  identification  of  the 
document  as  containing  a  4(f) 
determination  made  pursuant  to  section 
4(f)  of  the  Department  of  Transportation 
Act.  49  U.S.C.  1653(f). 

(b)  If  appropriate,  a  citation  to  section 
106  of  the  National  Historic  Preservation 
Act.  16  U.S.C.  470(f). 

(c)  Identification  of  the  U.S. 
Department  of  Transportation,  Federal 
Railroad  Administration. 

(d)  The  FRA  program  office  which 
prepared  the  document. 

(e)  The  month  and  year  of  preparation 
of  the  document. 

(f)  In  a  draft  EIS.  the  name  and 
address  of  the  person  in  the  FRA  to 
whom  comments  on  the  document 
should  be  addressed,  and  the  date  by 
which  comments  must  be  received  to  be 
considered. 
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(g)  A  list  of  those  persons, 
organizations,  or  agencies  assisting  the 

in  the  preparation  of  the  document 

(h)  In  a  draft  EIS,  a  list  of  agencies, 
organizations,  and  persons  to  whom 
copies  of  the  document  are  being  sent 

(i)  In  a  final  EIS,  a  list  of  all  agencies, 
organizations,  or  persons  from  whom 
comments  were  received  on  the  draft 
EIS. 

(j)  A  table  of  contents. 

(k)  A  brief  statement  of  the  purpose 
and  need  to  which  the  alternatives 
described  in  subsection  (1)  respond, 
including,  where  applicable,  the 
legislative  authority  on  which  it  is 
based;  and  the  extent  to  which  other 
Federal,  State,  or  local  agencies  are 
funding  or  otherwise  participating  in  or 
regulating  the  alternatives. 

(l)  A  description  of  all  reasonable 
alternative  courses  of  action  which 
could  satisfy  the  purpose  and  need 
identified  in  subsection  (k).  The 
description  should  include  the  “no 
action"  alternative  and  alternatives  not 
currently  within  the  authority  of  the 
FRA,  as  well  as  a  description  of  feasible 
mitigation  measures  which  have  not 
been  incorporated  into  the  proposed 
action.  The  draft  EIS  may  and  the  final 
EIS  shall  identify  which  alternative  is 
the  proposed  action. 

(m)  A  short  description  of  the 
environment  likely  to  be  affected  by  the 
proposed  action,  by  way  of  introduction 
to  the  environmental  impact  analysis, 
including  a  list  of  all  States,  counties, 
and  metropolitan  areas  likely  to  be  so 
affected. 

(n)  An  analysis  of  the  environmental 
impacts  of  the  alternatives,  including  the 
proposed  action,  if  identified.  The 
discussion  under  each  area  of  impact 
should  cover  the  proposed  action  and  all 
alternatives,  even  if  only  to  point  out 
that  one  of  more  alternatives  would 
have  no  impact  of  that  kind.  Under  each 
area  of  impact,  the  discussion  should 
focus  on  alternatives  which  might 
enhance  environmental  quality  or  avoid 
some  or  all  adverse  impacts  of  the 
proposed  action.  Attachment  2  to  DOT 
Order  5610.1C  provides  guidance  to  the 
contents  of  this  section.  Analysis  should 
be  focused  on  areas  of  significant 
impact:  beneficial  and  adverse:  direct, 
indirect,  and  cumulative;  and  both  long* 
and  short-term.  There  should  be 
evidence  of  consulation  with 
appropriate  Federal,  State  and  local 
officials.  At  a  minimum,  the  following 
areas  should  be  considered  in  the 
environmental  analysis,  although  their 
discussion  in  the  EIS  is  dependent  on 
their  relevance. 

(1)  Air  quality.  There  should  be  an 
asseeement  of  die  consistency  of  the 
alteniatives  with  Federal  and  State 


plane  for  the  attainment  and 
maintenanoe  of  air  quality  standards. 

(2)  Water  quality.  There  should  be  an 
assessment  of  the  oonsistency  of  the 
alternatives  with  Federal  and  State 
standards  concerning  drinking  water, 
storm  sewer  drainage,  sedimentation 
control,  and  non-point  source  discharges 
such  as  runoff  finm  construction 
operations.  The  need  for  any  permits 
under  sections  402  and  404  ^  the 
Federal  Water  Pollution  Control  Act  (33 
U.S.C.  1342, 1344)  for  the  discharge  of 
dredged  or  fill  material  shall  be 
discussed. 

(3)  Noise  and  vibration.  The 
alternatives  should  be  assessed  with 
respect  to  applicable  Federal.  State,  and 
local  noise  standards,  especially  those 
enforced  by  the  FRA  for  railroad 
equipment,  yards  and  facilities  including 
49  CFR  Part  210  "Railroad  Noise 
Emission  Compliance  Regulations". 

(4)  Solid  waste  disposal.  The 
alternatives  should  be  assessed  with 
respect  to  State  and  local  standards  for 
sanitary  landfill  and  solid  waste 
disposal. 

(5)  Natural  ecological  systems.  The 
EIS  should  assess  both  construction 
period  and  long-term  impacts  of  the 
alternatives  on  wildlife  and  vegetation 
in  the  affected  environment.  Where  an 
alternative  proposes  to  control  or 
modify  a  stream  or  other  body  of  water 
in  some  way,  it  shall  contain  evidence  of 
consultation  with  the  U.S.  fish  and 
Wildlife  Service  of  the  Department  of 
the  Interior  and  with  the  agencies 
exercising  administration  over  the 
wildlife  resources  of  affected  States,  as 
required  by  section  2(a]  of  the  Fish  and 
Wildlife  Coordination  Act,  16  U.S.C. 
662(a). 

(6)  Wetlands.  In  accordance  with  E.O. 
11990  (May  24, 1977),  and  revised  DOT 
Order  5660.1A  (43  FR  45285,  September 
24, 1978),  the  program  office  shall 
determine  whether  any  of  the 
alternatives  will  be  located  in  a  wetland 
area.  If  so,  the  procedures  in  DOT  Order 
6660.1A  should  be  followed  including 
consultation  with  the  appropriate 
representative  of  the  Department  of  the 
Interior,  and  with  responsible  Federal, 
State  or  local  officials  with  special 
expertise,  concerning  the  impacts  of  the 
proposal  on  the  wetland  areas  affected. 
If  the  proposed  action  is  located  in  a 
wetland  area,  the  final  EIS  shall 
document  a  determination  that  there  is 
no  practicable  alternative  to  such 
location,  and  that  the  proposed  action 
includes  all  parcticable  measures  to 
minimize  harm  to  wetlands,  which  may 
result  from  such  use. 

(7)  Endangered  species.  If  applicable, 
the  EIS  shall  discuss  the  impacts  of  the 
alternatives  on  endangered  or 


threatened  species  of  wildlife.  The 
Department  of  the  Interior  lists  such 
species  in  50  CFR  Part  17.  There  should 
be  evidence  of  consultation  with  the 
Department  of  the  Interior  as  required 
by  secticm  7  of  the  endangered  Species 
Act,  16  U.S.C.  1536. 

(8)  Flood  hazard  evaluation  and 
floodplain  management  In  accordance 
with  E.0. 11988  (May  24, 1977),  and  DOT 
Order  5650.2,  (44  FR  24678,  April  23, 

1979)  the  program  office  shall  determine 
whether  any  of  the  alternatives  will 
affect  a  base  floodplain.  Base  floodplain 
limits  shall  be  determined  by  using 
Department  of  Housing  and  Urban 
Development  floodplain  maps,  or,  if  one 
or  more  are  not  available  for  a 
particular  area,  on  the  best  available 
information.  If  one  or  more  alternatives 
will  affect  a  base  floodplain,  the  draft 
EIS  shall  discuss:  any  risk  associated 
with  each  such  alternative;  the  impacts 
on  natural  and  beneficial  floodplain 
values;  the  degree  to  which  the 
alternative  supports  incompatible 
development  in  the  base  floodplain;  and 
the  adequacy  of  the  methods  proposed 
to  minimized  harm.  In  the  final  EIS,  this 
discussion  should  concentrate  on  the 
proposed  action.  If  the  proposed  action 
involves  a  significant  encroachment  on 
a  base  floodplain,  the  final  EIS  shall 
contain  a  finding,  made  in  writing  by  the 
administrator,  that  the  proposed 
significant  encroachment  is  the  only 
practicable  alternative,  this  finding  shall 
be  supported  by  a  description  of  why 
the  proposed  action  must  be  located  in 
the  floodplain,  including  the  alternatives 
considered  and  why  they  were  not 
practicable  and  accompanied  by  a 
statement  that  the  action  conforms  to 
applicable  State,  and/or  local  floodplain 
protection  standards.  This  finding  shall 
be  provided  to  clearinghouse  agencies 
designated  under  0MB  circular  A-95 
and  to  other  interested  parties. 

Guidance  on  the  definition  of  significant 
encroachment  and  other  matters  i^ 
provided  in  DOT  Order  5650.2. 

(9)  Coastal  zone  management  If 
applicable,  the  EIS  should  discuss  to 
what  extent  the  alternatives  are 
consistent  with  approved  coastal  zone 
management  programs  in  affected 
States,  as  required  by  section  307(c)(2) 
of  the  Coastal  Zone  Management  Act,  18 
U.S.C.  1456(c)(2). 

(10)  Production  and  coiMumption  of 
energy.  The  EIS  shall  assess  in  detail 
any  irreversible  or  irretrievable 
commitments  of  energy  resources  likely 
to  be  involved  in  each  alternative  and 
any  potential  energy  conservation, 
•specialy  those  alternatives  likely  to 
reduce  the  use  of  petroleum  or  natural 
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gas,  consistent  with  the  policy  outlined 
in  Executive  Order  12185. 

(11)  Use  of  natural  resources  other 
than  energy,  such  as  water,  minerals,  or 
timber.  The  EIS  shall  assess  in  detail 
any  irreversible  or  irretrievable 
commitments  of  these  resources  likely  to 
be  involved  in  each  alternative. 

(12)  Aesthetic  environment  and  scenic 
resources.  The  EIS  should  identify  any 
significant  changes  likely  to  occur  in  the 
natural  landscape  and  in  the  developed 
environment.  The  EIS  should  also 
discuss  the  consideration  given  to 
design  quality,  art,  and  architecture  in 
project  platuiing  and  development  as 
required  by  DOT  Order  5610.4. 

(13)  Transportation.  The  EIS  should 
assess  the  impacts  on  both  passenger 
and  freight  transportation,  by  all  modes, 
from  local,  regional,  national,  and 
international  perspectives.  The  EIS 
should  include  a  discussion  of  both 
construction  period  and  long-term 
impacts  on  vehicular  trafhc  congestion. 

(14)  Elderly  and  handicapped.  The  EIS 
shall  assess  impacts  of  the  alternatives 
on  the  transportation  and  general 
mobility  of  the  elderly  and  handicapped. 

(15)  Land  use.  The  EIS  should  assess 
the  impacts  of  each  alternative  on  local 
land  use  controls  and  comprehensive 
regional  planning  as  well  as  on 
development  within  the  affected 
environment,  including,  where 
applicable,  other  proposed  Federal 
actions  in  the  area.  Where 
inconsistencies  or  conflicts  exist,  this 
section  should  describe  the  extent  of 
reconciliation  and  the  reason  for 
proceeding  notwithstanding  the  absence 
of  full  reconciliation.  As  required  by  42 
U.S.C.  4332(2)(d)(iv),  the  program  office 
shall  provide  early  notification  to,  and 
solicit  the  views  of,  any  State  or  Federal 
land  management  entity  with  respect  to 
any  alternative  which  may  have 
significant  impacts  upon  such  entity 
and,  if  there  is  any  disagreement  on 
such  impacts,  prepare  a  written 
assessment  of  such  impacts  and  views 
for  incorporation  into  the  final  EIS. 

(16)  Socioeconomic  environment.  The 
EIS  should  assess  the  number  and  kinds 
of  available  jobs  likely  to  be  affected  by 
the  alternatives.  Also  discussed  should 
be  the  potential  for  community 
disruption  or  cohesion,  the  possibility  of 
demographic  shifts,  and  impacts  on 
local  government  services  and  revenues. 
The  need  for  and  availability  and 
adequacy  of  relocation  housing  should 
be  assessed,  using  as  a  guide  section  6 
of  Attachment  2  to  DOT  Order  5610.C. 
The  positive  and  negative  consequences 
of  each  alternative  on  commerce  in  the 
community  and  its  surrounding 
metropolitan  area,  specifically  on 
existing  business  districts  and  the 


immediate  project  areas  should  be 
analysed. 

(17)  Public  health. 

(18)  Public  safety.  The  EIS  should 
assess  the  transportation  or  use  of  any 
hazardous  materials  which  may  be 
involved  in  the  alternatives,  and  the 
level  of  protection  afforded  residents  of 
the  affected  environment  fi'om' 
construction  period  and  long-term 
operations  associated  with  the 
alternatives. 

(19)  Recreation  areas  and 
opportunities.  Impacts  of  the 
alternatives  on  sites  devoted  to 
recreational  activities  should  be 
assessed,  including  impacts  on  non-site- 
specific  activities,  such  as  hiking  and 
bicycling,  and  impacts  on  non-activity- 
specific  sites  such  as  designated  “open 
space”.  Where  land  acquired  with 
Federal  grant  money  such  as 
Department  of  Housing  and  Urban 
Development  “open  space”  funds  or 
Bureau  of  Outdoor  Recreation  “land  and 
water  conservation”  funds  is  involved, 
there  should  be  evidence  of  consultation 
with  the  grantor  agency  concerning  the 
proposed,  and  of  any  approvals  required 
by  Section  6(f)  of  the  Land  and  Water 
Conservation  Fund  Act  (16  U.S.C.  4601- 
8(f)). 

(20)  Sites  of  historical,  archeological, 
architectural,  or  cultural  significance.  In 
accordance  with  section  106  of  the 
National  Historic  Preservation  Act,  16 
U.S.C.  470(f),  the  EIS  shall  identify  all 
properties  which  may  be  affected  by  the 
alternatives  that  are  included  in  or 
eligible  for  inclusion  in  the  National 
Register  of  Historic  Places.  (For  a 
property  not  included  in  the  National 
Register,  the  criteria  for  inclusion  may 
be  found  in  36  CFR  Part  60.  There  should 
be  evidence  of  consultation  with  the 
appropriate  State  Historic  Preservation 
Officer  and  in  case  of  disagreement  with 
the  Department  of  the  Interior  as  to 
whether  a  property  is  eligible  for  the 
National  Register.)  The  criteria  of  effect 
on  historic  properties  found  in  36  CFR 
Part  800  should  be  discussed  with  regard 
to  each  alternative.  In  the  final  EIS, 
there  should  be  evidence  of 
consultation,  concerning  the  impacts  of 
the  proposed  action  on  historic 
properties,  with  the  appropriate  State 
Historic  Preservation  Officer(s),  and 
with  State  or  local  historical  societies, 
museums,  or  academic  institutions 
having  special  expertise.  In  the  event 
that  a  State  Historic  Preservation 
Officer  finds  that  a  proposed  action  will 
have  an  adverse  effect  on  such  property, 
there  should  also  be  evidence  in  the 
final  EIS  of  subsequent  consultation 
with  the  Advisory  Council  on  Historic 
Preservation.  A  4(f)  determination  may 
be  required  in  addition  to  this 


discussion  in  the  EIS,  as  provied  in 
section  12  of  this  Order. 

(21)  Construction  impacts.  The  EIS 
should  identify  and  assess  the  impacts 
associated  with  the  construction  period 
of  each  alternative,  if  any. 

(o)  A  summary  of  unavoidable 
adverse  impacts  of  die  alternatives  and 
a  description  of  mitigation  measures 
planned  to  minimize  each  adverse 
impact.  Impacts  and  mitigation 
measures  should  be  identified  in  this 
table  as  either  long-term,  short-term,  or 
construction-period.  If  a  proposed  action 
will  have  an  adverse  effect  on  a 
property  included  in  or  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places,  this  part  of'the  final  EIS 
shall  include  a  copy  of  any 
Memorandum  of  Agreement  with,  or 
other  response  to  comments  by,  the 
Advisory  Council  on  Historic 
Preservation,  in  accordance  with  36  CFR 
Part  800.  This  part  of  the  EIS  should  also 
include  a  summary  of  any  irreversible  or 
irretrievable  commitments  of  resources 
and  any  foreclosures  of  future  options 
that  would  be  likely  to  result  from  the 
alternatives. 

(p)  A  brief  discussion  of  the 
relationship  between  local  short-term 
uses  of  the  environment  afiected  by  the 
alternatives,  and  the  maintenance  and 
enhancement  of  long-term  productivity 
in  that  environment. 

(q)  Any  4(f)  determination  covering 
the  same  proposed  action  as  the  EIS. 

(r)  A  compilation  of  all  applicable 
Federal,  State  and  local  permits, 
licenses,  and  approvals  which  are 
required  before  the  proposed  action  may 
commence.  The  final  EIS  should  reflect 
that  there  has  been  compliance  with  the 
requirements  of  all  applicable 
environmental  laws  and  orders.  If  such 
compliance  is  not  possible  by  the  time  of 
final  EIS  preparation,  the  EIS  should 
reflect  consultation  with  the  appropriate 
agencies  and  provide  reasonable 
assurance  that  the  requirements  can  be 
met. 

(s)  In  a  final  EIS,  a  compilation  of  all 
responsible  comments  received  on  the 
draft  EIS,  whether  made  in  writing  or  at 
a  public  hearing,  and  responses  to  each 
comment.  Comments  may  be  collected 
and  summarized  except  for  comments 
by  Federal  agencies  and  where 
otherwise  required  by  Federal  law  or 
regulation.  Every  effort  should  be  made 
to  resolve  significant  issues  before  the 
EIS  is  put  into  final  form.  The  final  EIS 
should  reflect  such  issues,  consultation 
and  efforts  to  resolve  such  issues, 
including  an  explanation  of  why  any 
remaining  issues  have  not  been 
resolved. 

(t)  An  index,  if  possible  and  useful. 
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(u)  Signature  and  date  indicating  the 
approval  of  the  Administrator  as 
required  by  section  13(c)  of  this  Order. 

15.  Record  of  Decision 

(a)  General.  The  program  office  shall 

'  prepare  a  draft  record  of  decision  which 
shall  accompany  the  proposed  final  EIS 
through  the  approval  process  described 
in  section  13(cj  (12)  through  (16)  above. 

(b)  Contents.  The  draft  record  of 
decision  shall  include  a  description  of 
the  proposed  action  and  the 
environmental  information  specified  in 
CEQ  1505.2  as  well  as  proposed  findings 
pursuant  to  section  4(f),  the  DOT 
Wetlands  order  (DOT  5660.1A),  and  the 
DOT  Floodplains  Order  (DOT  5650.2),  as 
appropriate. 

(c)  Changes.  If  the  Administrator,  or 
his  or  her  designee,  wishes  to  take  an 
action  which  was  not  identified  as  the 
preferred  action  in  the  final  EIS,  or 
proposes  to  make  substantial  changes  in 
the  mitigation  measures  or  findings 
discussed  in  the  draft  record  of  decision, 
the  revised  record  of  decision  shall  be 
processed  internally  in  the  manner  as 
EIS  approval,  in  accordance  with 
section  13(c). 

16.  Eneolive  Dale 

These  Procedures  shall  apply  to  the 
fullest  extent  practicable  to  any  FRA 
action  for  which  a  FONSI  has  not  been 
approved  by  the  Administrator  by  July 
30, 1979,  or  for  which  a  draft  EIS  has  not 
been  filed  with  EPA  by  July  30, 1979. 
However,  it  is  not  intended  that  any 
completed  environmental  documents  be 
redone  by  reason  of  these  Procedures. 

The  March  16, 1979,  FRA  Procedures 
for  Considering  Environmental  Impacts 
shall  continue  to  apply  to  FRA  actions 
where  a  FONSI  has  been  approved  or  a 
draft  EIS  filed  by  July  30, 1979,  provided 
the  final  EIS  is  filed  by  July  30, 1981.  If 
the  final  EIS  is  not  filed  by  July  30, 1981, 
these  Procedures  apply,  except  that 
section  15  (Record  of  Decision)  does  not 
apply. 

int  Doc.  80-17824  FHed  8-13-80;  8:45  am] 
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